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ANASTASIA S. STEVENS*

Pueblo Water Rights in New
Mexico
ABSTRACT
In New Mexico and other southwestern states, municipalitiesthat
are successors to Spanish or Mexican towns or pueblos, claim a
"pueblo water right," a paramount and superior right to consume
as much waterflowing on pueblo lands as is presently necessaryfor
the town's inhabitants. The pueblo water right of Las Vegas, New
Mexico, was upheld by the New Mexico Supreme Court, in 1959, in
Cartwrightv. Public Service Company of New Mexico. That decision
should be interpreted not as an adoption of California case law, but
as a mandate to analyze the right recognized under Spanish and
Mexican law. This article examines Spanish and Mexican water and
settlement practices, the pueblo land grants themselves, and the
repartimientos, or adjudications of water rights disputes, in order
to answer several crucial questions about the scope of the pueblo
water right.
INTRODUCTION

In New Mexico, as well as in other states in the American Southwest,
certain municipalities which are successors to Spanish or Mexican towns
or pueblos claim a "pueblo water right." While a Texas appellate court
has rejected such a claim, the courts of California and New Mexico have
recognized the paramount and superior right of each successor of a pueblo
to consume as much water flowing to or through the pueblo lands in nonnavigable surface or underground streams as is presently necessary for
its inhabitants and for general municipal purposes.' The quantity of water
guaranteed by this right increases in time with the expanding size, pop-

ulation, and needs of the successor community. Consequently, the pueblo
water right may take precedence over the previously perfected rights of
*Staff counsel with the New Mexico Public Service Commission and former law clerk to the Hon.
Harry E. Stowers, Jr. of the New Mexico Supreme Court, is a 1985 graduate of the University of
Chicago Law School.
1. in re The Contests of the City of Laredo et al., To the Adjudication of Water Rights in the
Middle Rio Grande Basin and Contributing Texas Tributaries, 675 S.W.2d 257 (Tex Ct. App. 1984),
Cartwright v. Public Service Co. of New Mexico, 66 N.M. 64, 80, 85, 343 P.2d 654 (1959) (en
banc) ("Cartwright"); Lux v. Haggin, 69 Cal. 255, 4 P. 919, 10 P.674 (1886); Vernon Irrigation
Co. v. City of Los Angeles, 106 Cal. 237, 39 P.762 (1895) (en banc) ("Vernon Irrigation").
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individual appropriators to the quantities of water they have applied to
beneficial use under statutory prior appropriations regimes-both the pure
"Colorado doctrine" and the hybrid "California doctrine." 2 The pueblo
right may also take precedence over the riparian rights of landholders
adjacent to the stream, which are recognized under the California doctrine
of prior appropriations.'
Pueblo rights claims threaten to upset long-standing water rights in the
Southwest, to confound government efforts to apportion rationally the
limited quantities of water available in much of the region, and to mandate
frequent reallocations of water rights. In California, the pueblo rights of
the cities of Los Angeles and San Diego have been established firmly
and defined broadly.4 In New Mexico, on the other hand, a pueblo rights
claim has been upheld only once. In Cartwright v. Public Service Company of New Mexico,5 the New Mexico Supreme Court recognized the
existence of such a right in the Town of Las Vegas, New Mexico. Since
that decision in 1959, the Court has not had the opportunity to define the
scope of the pueblo water right.
The proper scope of the pueblo water right must be defined if the
Southwestern states, New Mexico included, are to adjudicate water rights
claims fairly and to plan development wisely. This is not a question of
merely theoretical importance. The Town of Las Vegas, eager to achieve
industrial and population growth, currently has filed suit to test the limits
of the pueblo water right upheld in the Cartwright case.'
There are many hard questions to answer in defining the scope of the
pueblo water right. Both the California and New Mexico courts recognized the existence of a pueblo water right because it was a property
right, vested in the inhabitants of Mexican pueblos, that was preserved
unaltered by the Treaty of Guadalupe Hidalgo of 1848.' Neither state's
doctrine rests, however, upon a thorough, impartial analysis of Spanish
and Mexican water law and practices. Limited documentation, inaccurate
translations, and American policy considerations have influenced the development of the pueblo rights doctrine. An exploration of the Spanish
2. 66 N.M. at 82, 85; W. Hutchins, Water Rights in the Nineteen Western States, 151, 157, 163
(1974).
3. 69 Cal. 255, 4 P. 919, 10 P. 674 (1886). See also State v. Valmont Plantations, 346 S.W.2d
853 (Tex. Civ. App. 1961), opinion adopted, 163 Tex. 381, 355 S.W.2d 502 (1962) (lands originally
granted by the Spanish and Mexican government do not carry implied riparian rights to irrigate,
although riparian rights are recognized in Texas).
4. 106 Cal. 237, 39 P. 762 (1895) (en banc); City of San Diego v. Cuyamaca Water Co., 209
Cal. 105, 287 P. 475 (1930).
5. 66 N.M. at 64 (1959).
6. State ex rel. Reynolds v. Lewis, Nos. 20294 & 22600 consolidated (N.M. 5th Jud. Dist.
Chaves County).
7. Treaty of Peace, Friendship," Limits and Settlement with the Republic of Mexico, Feb. 2, 1848,
United States-Mexico, 9 Stat. 922, T.S. No. 207.
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and Mexican legal sources; of the pueblo land grant documents; and of
the history of the distribution, application, and adjudication of water rights
in New Spain and particularly in New Mexico, can help to define what
rights to water the pueblos in New Mexico enjoyed.
ADJUDICATION OF A PUEBLO WATER RIGHTS CLAIM
New Mexico Law: The Cartwright Case
In 1959, more than a century after the end of Mexican rule in New
Mexico, the state's Supreme Court issued its sole decision upholding a
claim of pueblo water rights.' In Cartwrightv. Public Service Co. of New
Mexico,9 some 100 surface-water users of the Gallinas River brought suit
against the defendant water company, seeking injunctive relief and damages arising out of the company's use of river waters. The plaintiffs
asserted water rights derived from Mexican land grants and from prior
appropriations made under New Mexican law. The Public Service Company, which distributed water to inhabitants of the Town of Las Vegas,
New Mexico, and the City of Las Vegas under municipal franchises,
asserted the prior and paramount pueblo water right of those municipalities, as successors to the Mexican pueblo of Nuestra Senora de Las
Dolores de Las Vegas. The Town of Las Vegas intervened to assert this
pueblo right as well.
Before it could reach the pueblo water rights issue, the Supreme Court
had to resolve two preliminary issues. First, the Court, speaking through
Justice Sadler, affirmed the district court's finding that the Town and City
were not barred by res judicata from asserting their pueblo water rights
claims in the present action. Although water rights along the Pecos River
and its tributaries, including the Gallinas, had been adjudicated in a federal
equity action some thirty years earlier, the Court held that the 1933 Hope
case had determined the rights of neither the City, which had not been a
party, nor the Town, which had not filed an answer. " Secondly, the
8. In two prior cases, the Supreme Court of New Mexico discussed the pueblo rights doctrine
without having to decide whether to recognize the pueblo water right. In State ex rel. Community
Ditches v. Tularosa Community Ditch, 19 N.M. 352, 143 P. 207 (1914), the Court held that the
residents of Tularosa, a town founded by a grant made by the United States government, not Mexico,
could not sustain a pueblo rights claim. In New Mexico Products v. New Mexico Power Co., 42
N.M. 311, 77 P.2d 634 (1937), the Court examined the California cases involving pueblo water
rights and held that because the Villa of Santa Fe never was given a formal pueblo grant from the
Spanish King or the Mexican government, it could not assert a pueblo water rights claim.
9. 66 N.M. at 64-70. See also Clark, The Pueblo Rights Doctrine in New Mexico, 35 N.M.
Hist. Rev. 265, 265-69 (1960).
10. 66 N.M. at 72-76, discussing United States v. Hope Community Ditch, No. 712, Equity
(D.N.M. 1933) ("Hope"). The city and the town are separate municipal corporations located within
the boundaries of the Mexican pueblo of Nuestra Senora de Las Dolores. Neither was incorporated
in 1880, when the original water distribution franchise was granted to the Agua Pura Company, the
predecessor of the Public Service Company, by the Board of County Commissioners of San Miguel
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Supreme Court refused to consider the adverse claim of a group of the
plaintiffs who alleged that they held rights under a Mexican land grant
to Luis Cabeza de Baca initiated prior to the Las Vegas pueblo grant.
Finding that the Town and the City were successors of the pueblo, that
the pueblo had been established in 1835 by the Mexican Republic under
a community colonization grant, and that the grant was confirmed by the
United States Congress in 1860, the trial court held that the Town and
City had water rights "prior and paramount" to any rights of the plaintiffs,
and dated their priority to 1835. " The Supreme Court affirmed the trial
court's findings and its rejection of the Baca heirs' claims, holding that
a grant made by the Republic of Mexico would be presumed valid, and,
furthermore, that congressional confirmation placed the Town's title beyond question."
Finally reaching the issue of pueblo water rights claimed by the Town
of Las Vegas, the Supreme Court held that the successors of the pueblo
were entitled to as much of the water of the Gallinas River as was
reasonably necessary for the present needs of the City and the Town and
their inhabitants. 3 The Court's lengthy opinion failed, however, to define
clearly a New Mexican doctrine of pueblo water rights. Furthermore,
Justice Sadler's majority opinion did not attempt expressly to answer the
many challenges to its reasoning raised by a vehement dissent written by
District Judge Fred Federici and joined by Justice McGhee. 4
The status of the Cartwright decision and of the pueblo water rights
doctrine in New Mexico today is doubtful for reasons both of substance
and procedure. Although the original 3 to 2 decision affirming the trial
court was handed down on December 12, 1958, the final decison was
not filed until September 3, 1959. A motion for rehearing was denied, 3
County, New Mexico. 66 N.M. at 72. Nor was either incorporated when Congress, in 1860, confirmed
the Mexican pueblo land grant to the "town of Las Vegas." The United States Supreme Court
subsequently held that the town and its inhabitants were nonetheless entitled to enjoy the benefits
of that confirmation. Maese v. Herman, 183 U.S. 572, 581 (1902). A third legal entity, the Board
of Trustees of the Town of Las Vegas, was formed under state law to administer the Las Vegas Land
Grant. See N.M Stat. Ann. §§49-6-1-14 (1978). This body did answer in the Hope case, and the
action was formally dismissed as to it. 66 N.M. at 74.
The Cartwright majority affirmed the trial court's conclusion that both municipal corporations,
the Town and the City, were successors to the Mexican pueblo with rights that had not been adjudicated
in the Hope case. The dissent argued that the Public Service Company by virtue of its predecessor
utility had participated in that suit as trustee for the consumers of the Town of Las Vegas, and that
the trustee's failure to raise pueblo water rights claims then barred by res judicata the Town's claims
in the Cartwright case. Id. at 91-92 (Federici, D.J., dissenting).
The issue of res judicata under the Hope decree and the distinctions to be made among the rights
of City of Las Vegas, the Town of Las Vegas, and the Board of Trustees of the town of Las Vegas
are beyond the scope of this paper.
II. 66 N.M. at 68; see also id. at 66-71.
12. Id. at 77-79; Act of June 21, 1860, ch. 167, 12 Stat. 71 (1860).
13. 66 N.M. at 71, 86.
14. Id. at 87 (Federici, D.J., dissenting).
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to 2, after the submission of additional briefs and oral arguments. The
majority's one-paragraph decision occasioned another lengthy dissent by
Judge Federici, joined by Justice McGhee."5 Justice Sadler, author of the
majority opinion, retired pending the second motion for rehearing. His
successor declined to participate in the decision on that motion, which
ultimately was denied by a vote of 2 to 2, with another vigorous dissent
written by Judge Federici and concurred in by Justice McGhee. 6 A subsequent attempt by the plaintiffs to challenge the status of the Town of
Las Vegas as successor to the Mexican pueblo was rejected on res judicata
grounds. 7
The majority's reading of history, of Spanish and Mexican law, and
of precedent has been subjected to scholarly criticism as well as to the
criticism of the dissenters.'" Remarkably, aside from the failed attempt
to relitigate this case, the Court's decision has never been cited in a
reported New Mexico case since the final opinion was filed in September
1959. An attempt to establish the City of Albuquerque's pueblo rights to
the waters of the Rio Grande was rebuffed by the New Mexico Supreme
Court in 1963, in City ofAlbuquerque v. Reynolds.' 9 The Supreme Court
held that the issue was not one to be determined in an adjudication of a
single appropriator's rights in an action brought under state law by the
State Engineer. Accordingly, it struck from the record the district court's
extensive findings on the history of the City of Albuquerque and on the
city's pueblo rights derived from Spanish and Mexican law.'0
Apart from the Cartwrightcase, therefore, the New Mexico Supreme
Court has not applied the pueblo rights doctrine to any factual situation.
The Cartwrightdecision itself laid down contradictory guidelines for this
task. First, the Court expressed its willingness to follow the well-developed California doctrine, commenting that "the doctrine of Pueblo Rights
as we understand and as all the parties argue it is well recognized in the
State of California." 2 t Second, the Court stated that it could find nothing
in the theory of pueblo rights inconsistent with the Colorado doctrine of
15. Id. at 105; id. at 106 (Federici, D.J., dissenting). See also Clark at 267 (cited in note 9).
16. 66 N.M. at 119; id. at 120 (Federici, D.J., dissenting).
17. Cartwright v. Public Service Co. of New Mexico, 68 N.M. 418, 362 P.2d 796 (1961). The
plaintiffs in the first Cartwright case brought an action for unlawful deprivation of the use of the
waters of the Gallinas River, alleging that the Mexican grant was made to the Town of Las Vegas
Grant and not to the incorporated Town of Las Vegas. See note 10. The Supreme Court held that
its prior judgment that the waters in question belonged to the Town of Las Vegas was res judicata
upon the plaintiffs.
18. See, for example, Clark (cited in note 9); Comment, Water Law: The Effects of Acts of the
Sovereign on the Pueblo Rights Doctrine in New Mexico, 8 Nat. Res. J. 727 (1968).
19. 71 N.M. 428, 379 P.2d 73 (1963).
20. Id. at 434.
21. 66 N.M. at 80. The majority's intention to follow the California court's interpretation of the
pueblo water rights doctrine is pointed out by the objections raised in the dissenting opinion, id. at
93, 94, 98, 99 (Federici, D.J., dissenting).
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prior appropriations and beneficial use, which has always been followed
in New Mexico.22 Finally, the Court emphasized its right to take judicial
notice of the laws of the countries from which New Mexico was formed,
that is, of Spanish and Mexican water law regarding pueblos.23 There are
inconsistencies among these doctrines, and consequently, the nature and
quantum of the pueblo water right in New Mexico remain to be defined.
EXTENT AND APPLICATION OF THE PUEBLO WATER RIGHT
UNDER AMERICAN LAW
New Mexico Law
In the Cartwrightdecision, the New Mexico Supreme Court authorized
the successors to the pueblo of Las Vegas to store and to consume such
surface waters of the Gallinas River as were necessary for the use of the
Town, the City, and their inhabitants. The Court did not address the
pueblo water right in groundwater. Furthermore, it did not define the
purposes for which the Town and City appropriately might take water
pursuant to their pueblo right.
By dismissing the Baca heirs' claim of priority based upon private land
grants made before 1835, the Court eluded resolution of the pueblo's
right to water in a stream system in which land and water rights in
individuals, Indian pueblos, or other Spanish pueblos had been recognized
by the Spanish or Mexican government prior to the establishment of the
pueblo making the claim. Nor did it hold that the pueblo claimant might
properly deny other stream users their entire share in the water for all
purposes, whether their usage began prior to or after the establishment
of the pueblo. Furthermore, the Court did not make clear what proof of
a pueblo grant is required to establish pueblo status, since an original
grant document confirmed by Congress is one of the clearest of titles. In
short, the Cartwright decision left open for decision most of the hard
questions about the pueblo water right.24
California Law
The California Supreme Court, on the other hand, in its numerous
decisions from the 1880s to the 1970s has defined its pueblo rights doctrine
by answering many of these questions in an expansive manner. In California, the pueblo water right attaches to all waters naturally flowing in
a stream which flows through the pueblo lands, above or below the
surface, 25 to surface waters supplying such a stream,26 and to groundwater
22.
23.
24.
25.
26.

Id. at 80.
Id. at 84.
Clark (cited in note 9).
Vernon Irrigation. 106 Cal. at 241 (cited in note I).
City of Los Angeles v. City of Glendale, 23 Cal. 2d 68, 74, 142 P.2d 289 (1943) (en banc).
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separated from such a stream but whose sources are common with those
of the stream.27
The pueblo water right insures the successor community an expanding
quantity of water to meet the increasing needs of a city growing in
population and area, both within and without the original pueblo bound-

aries.2 The pueblo right to an expanding amount of water can take
precedence over the rights of long-standing users under the statutory

regime of prior appropriations, because their appropriations were commenced in the knowledge, actual or implied, of the paramount and superior right of the pueblo to all the water of the stream.29
The community may properly use the water claimed under the pueblo

water right for ordinary municipal purposes, such as drinking, and for
other domestic purposes, such as for an outfall sewer,3" for irrigation
within the city limits, 3 for livestock watering,32 for watering lawns within

the city limits,33 and even for the maintenance of ornamental fountains
and artificial lakes. 4 However, the community cannot invoke its pueblo
water right to obtain water to sell to users outside the city limits. 3"
A pueblo water right may be claimed by the successor-in-interest of a
Spanish or Mexican pueblo, a settlement founded pursuant to a Spanish
or Mexican grant of lands and and waters. The New Mexico Supreme
Court has required the community claiming pueblo water rights to prove
the existence of a valid grant document,36 while the California Supreme
Court has presumed the existence of such documentation.37
27. City of Los Angeles v. City of San Femando, 14 Cal. 3d 199, 251, 537 P.2d 1250, 123 Cal.
Rptr. 1 (1975) (en banc). See also City of Los Angeles v. Hunter, 156 Cal. 603, 105 P. 755 (1909)
(en banc).
28. City of Los Angeles v. Pomeroy, 124 Cal. 597, 649-50, 57 P. 585 (1899) (en banc). A long
opinion by Beatty, C.J., concluded that the paramount rights of the city were those of the old pueblo
and could not provide water necessary for expansion outside the city limits. Id., 124 Cal. at 639.
Although that opinion was printed first, a brief opinion of Temple, J., in fact had the support of a
majority of the justices. The majority of the court held that the pueblo right extends to physical
expansion of the community as well as to the new uses unanticipated by the Spanish and Mexican
rulers. Id. 124 Cal. at 650. In Los Angeles v. Los Angeles Farming and Milling Co., 152 Cal. 645,
652, 93 P. 869 (1908), a panel of the Supreme Court cited the Chief Justice's Pomeroy opinion in
the course of suggesting, but not holding, that the pueblo right extended to cases of municipal
expansion; upon denial of rehearing, Beatty, C.J., filed an opinion protesting the citation of his
opinion for the proposition upheld in the Temple opinion. Id. 152 Cal. at 653-54. Years later, the
Supreme Court restated the proper rule of Pomeroy, explaining that confusion may have resulted
from the inverted manner in which Pomeroy was reported. 14 Cal. 3d at 211 n.3.
29. Feliz v. City of Los Angeles, 58 Cal. 73 (1881); See also 106 Cal. 237, 250, 39 P. 762
(1895).
30. Pomeroy, 124 Cal. at 650.
31. 106 Cal. at 249.
32. 124 Cal. at 649.
33. Id. at 638, 650.
34. Id. at 650.
35. Vernon Irrigation, 106 Cal. at 250.
36. Tularosa Community Ditch, 19 N.M. at 376. For a discussion of this requirement, see note
8. A Texas appellate court has gone even farther and required that the valid pueblo demonstrate an
express grant of a pueblo right. In re Contests of the City of Laredo at 266.
37. 106 Cal. at 245, 249; Cuyamaca Water Co., 209 Cal. at 126.
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Indian Pueblo Water Rights
Communities of sedentary Indians, also known as pueblos, were recognized by the Spanish and Mexican governments, and were afforded
rights similar to those of the Spanish and Mexican communities. No
American adjudications of Indian pueblo water rights have been reported.
Since 1966, however, the federal district court for the District of New
Mexico has been hearing a stream adjudication dispute that involves
pueblo rights claims made by the Indian pueblos of Nambe, Pojoaque,
San Ildefonso, and Tesuque to the water of the Tesuque River.3"
Because most of the Indian pueblos had been inhabited from "time
immemorial," or from before the Spanish Conquest, the process by which
these communities gained legal recognition and geographic definition was
unlike the process by which new Spanish settlements were created. 39
Indian pueblos were afforded rights similar but not identical to those
granted to Spanish pueblos.' The Indians' rights to their aboriginal lands
and waters are not to be confused with the pueblo rights of Spanish and
Mexican colonization pueblos.
ANALYSIS OF SPANISH AND MEXICAN LAW IN AMERICAN
DECISIONS
California Decisions
The Treaty of Guadalupe Hidalgo guaranteed that vested Mexican property rights would be preserved in the territories that Mexico ceded to the
38. See State ex rel. Reynolds v. Aamodt, 618 F. Supp. 993 (D.N.M. 1985) (memorandum
opinion).
39. Indian pueblos' fights have been studied extensively. See, for example, Jenkins, Spanish
Land Grants in the Tewa Area, 47 N.M. Hist. Rev. 113 (1972) ("Jenkins I"); Taylor, Land and
Water Rights in the Viceroyalty of New Spain, 50 N.M. Hist. Rev. 189 (1975) ("Taylor I"); M.
Meyer, Water in the Hispanic Southwest: A Social and Legal History, 1550-1850 (1984) ("Meyer
I"); D. Tyler, Land and Water Tenure in New Mexico: 1821-1846 (1983) (unpublished manuscript
prepared for State ex rel. Reynolds v. Aamodt, No. Civ 6639 D.N.M.); V. Westphall, Mercedes
Reales: Hispanic Land Grants of the Upper Rio Grande Region, ch. 6 at 107-21 (1983).
There is little evidence that the Spanish crown made formal grants to pre-Conquest Indian settlements prior to the Pueblo Revolt of 1680, when the Spanish were temporarily driven out of northern
New Mexico and government archives there were destroyed. Eleven grants purportedly made to
Indian pueblos in 1689 by Governor Cruzate were rejected as forgeries by the Court of Private Land
Claims in 1891. The only original title for a pueblo grant to Indians is that made in 1748 to the
Pueblo of Sandia, a settlement established in a site not occupied by those Indians at the time of the
Pueblo Revolt. Westphall, Mercedes Reales at 108-109; Jenkins I at 114-16 (cited in note 39).
40. See, for example, Taylor I (cited in note 39); Meyer I (cited in note 39); Westphall (cited in
note 39); W. Taylor, A Response to Professor Michael Meyer's "Land, Water and Equity in Spanish
Colonial and Mexican Law" 5-8, 9, 10, (1978) (unpublished manuscript prepared for State ex rel.
Reynolds v. Aamodt, No. Civ 6639 D.N.M.) ("Taylor I"); M. Meyer, Commentary on William
B. Taylor's "Colonial Land and Water Rights of the New Mexican Indian Pueblos" 2-6, 9 (1979)
(unpublished manuscript prepared for State ex rel. Reynolds v. Aamodt, No. Civ 6639 D.N.M.)
("Meyer 11").
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United States.4 ' In discharging their duty to protect these rights, American
courts were directed to follow the unfamiliar language and laws of Mexico
and Spain.
The development of the pueblo rights doctrine in California began in
1860, with dicta in Hart v. Burnett.42 In that decision involving pueblo
lands in San Francisco, the California Supreme Court for the first time
investigated relevant Spanish and Mexican legal sources. The pueblo
water fights doctrine was more fully explained in dicta in Lux v. Haggin.43
The Lux Court examined the laws of Mexico relating to pueblos, relying
in particular upon a 19th century treatise by the Spanish legal essayist
Escriche and upon the Plan of Pitic, a comprehensive plan issued in 1789
for the establishment of the present-day city of Hermosillo, Sonora, Mexico. Although its decision determined riparian rights in a stream to which
no pueblo could make claims, the Court purported to hold that, under
Mexican law, "the pueblos had a species of property in the flowing water
within their limits, or a 'certain right or title' in their use in trust to be
distributed to the common lands and to lands originally set apart to the
settlers, or subsequently granted by the municipal authorities."" The
California Supreme Court first actually held that pueblo water rights
derived from Spanish and Mexican law constituted the basis of a superior
claim to available water supplies in 1895 in Vernon IrrigationCo. v. City
of Los Angeles.45 Recognizing the pueblo water rights of the City of Los
Angeles, the successor-in-interest to the pueblo of Los Angeles, the Court
denied an injunction to a downstream riparian owner and appropriator.
That opinion, like the one in Lux v. Haggin, examined Spanish and
Mexican legal sources. A long series of cases subsequently rested upon
41. Mexicans now established in territories previously belonging to Mexico, and which remain
for the future within the limits of the United States, as defined by the present treaty, shall be free
to continue where they now reside, or to remove at any time to the Mexican republic, retaining the
property which they possess in the said territories, or disposing thereof, and removing the proceeds
wherever they please, without their being subjected, on this account, to any contribution, tax, or
charge whatever.
Those who shall prefer to remain in the said territories, may either retain the title and rights of
Mexican citizens, or acquire those of citizens of the United States. But they shall be under the
obligation to make their election within one year from the date of the exchange of ratifications of
this treaty; and those who shall remain in the said territories after the expiration of that year, without
having declared their intention to retain the character of Mexicans, shall be considered to have
elected to become citizens of the United States.
In the said territories, property of every kind, now belonging to Mexicans not established there,
shall be inviolably respected. The present owners, the heirs of those, and all Mexicans who may
hereafter acquire said property by contract, shall enjoy with respect to it guarantees equally ample
as if the same belonged to citizens of the United States. Treaty of Guadalupe Hidalgo, Feb. 2, 1948,
United States-Mexico, 9 Stat. 922, T.S. No. 207, art. Vill,
929-30.
42. 15 Cal. 530, 542 (1860).
43. 69 Cal. 255, 4 P.919, 10 P.674 (1886).
44. Id.at329.
45. 106 Cal. 237, 39 P.762 (1895) (en banc).
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these precedents and upheld pueblo water rights claims made by Los
Angeles and San Diego as a matter of law.
The most recent California pueblo water rights case, decided in 1975,
raised a serious challenge to the legal and historical soundness of the
pueblo water rights doctrine. In City of Los Angeles v. City of San Fernando, 6 the Supreme Court reviewed the actions of a trial court which
had declined to follow the California precedents upholding the pueblo
water right. The trial court below had admitted voluminous evidence
regarding Spanish and Mexican law and the history of Spanish settlement
of the Los Angeles area. It concluded that the older California cases had
been based upon erroneous translations, incomplete and inaccurate citations, and unsupportable conclusions; that they were wrongly decided;
and that it would be unjust to follow them.47 On appeal, the California
Supreme Court, sitting en banc, felt compelled to reconsider its prior
decisions. Unable to address the existence of pueblo water rights as an
original question, the Court examined whether the legal and historical
evidence and arguments offered to disprove the pueblo water rights doctrine outweighed the policies of stare decisis. It concluded that the major
contentions raised at this trial had been before the Court in the earlier
cases, as had been essentially the same evidence. Because its prior decisions were not "palpably erroneous or unreasonable" interpretations of
Spanish and Mexican law and because the plaintiff City of Los Angeles
had long relied on its pueblo water right, the Court upheld the plaintiff's
pueblo water right under the doctrine of stare decisis.48 The language of
the opinion strongly suggests, however, that the Court would have analyzed the pueblo water rights claim differently had it a slate clean of
precedent.49
New Mexico Law
While the California courts are bound to apply the doctrine of pueblo
rights in accordance with their precedents, the Supreme Court of New
Mexico is faced with a more challenging task. It must reconcile the
contradictory guidance offered by Cartwrightdicta and develop a coherent
and legally sound definition of the pueblo water right in New Mexico.
The Cartwrightmajority believed that it was possible to effectuate Spanish
and Mexican law and policy, the law of New Mexico's previous sovereigns, by applying the pueblo rights doctrine recognized in California,
and, furthermore, that to do so would not be inconsistent with the Colo46.
47.
48.
49.

14 Cal. 3d
Id. at 217,
Id. at 235,
Id. at 232,

199, 537 P.2d 1250, 123 Cal. Rptr. (1975) (en banc).
218.
240, 245, 246.
235, 246.
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rado doctrine of prior appropriations which New Mexico has always
followed." ° While these goals perhaps coincided in the narrow factual
situation the Court resolved in the Cartwrightcase, the Court there did
not establish a rule generally applicable to all pueblo water rights claims.
The majority opinion in Cartwright is filled with lengthy quotations
from the treatises of Kinney and Weil and from encyclopedic sources,
quotations which largely fail to distinguish Spanish and Mexican law
from California case law interpreting that state's pueblo rights doctrine.
These sources emphasized that the pueblo's water rights were "paramount
and superior" to the rights of individuals and that this superiority of right
was due in part to the pueblo's establishment prior to individual grants
of title. 5'
Completely disregarding the history of settlement in New Mexico and
the undisputed fact that the predecessors of the plaintiffs, as well as other
Spaniards, had been living and using water in the vicinity of Las Vegas
prior to 1835, the Court adopted the California Supreme Court's reasons
for upholding the pueblo rights doctrine: "A new, undeveloped and unoccupied territory was being settled. There were no questions of priority
of use when a colonization pueblo was established because there were
no such users." 52 Each pueblo, the Court believed, carried the "torch of
priority" to consume as much of the available water as the growing
community needed; by granting the pueblo an indispensable right to its
"life blood," the King of Spain elevated the public good over claims of
private right.53
The Court's uncritical reliance upon the California Supreme Court's
doctrine of pueblo water rights troubled the dissenters. As the dissenting
opinion observed, the Court failed to distinguish the pueblo water right
given by Spanish and Mexican law from the expansive pueblo rights
doctrine developed by the California courts.' While the Court is bound
to enforce the former, it properly should adopt the latter only upon a full
recognition of the distinction between the two. In relying upon the broad
legal and historical conclusions drawn by the treatise writers and upon
its own extravagant views of what the King of Spain intended to grant
the pueblos, the Court failed to analyze the legal significance of community rights as opposed to private rights. Furthermore, it failed to elucidate the importance of priority in time to both pueblo and private water
rights. 5
50.
51.
52.
53.
54.
55.

See notes 21, 22, 23 and accompanying text.
Cartwright, 66 N.M. at 81-84.
Id. at 85, 86.
Id.at 85.
Id. at 93, 94, 97, 98 (Federici, D.J., dissenting).
Id. at 85, 86, 97, 101, 111(Federici, D.J. dissenting).
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SPANISH AND MEXICAN LAW OF PUEBLO WATER RIGHTS
A brief consideration of the California and New Mexico Supreme
Courts' attempts to define the Spanish and Mexican law of pueblo water
rights reveals several important and interrelated questions about the extent
of that right. First, what types of water sources may properly be claimed
by the pueblo's successors?
Second, for what purposes may the pueblo and its inhabitants properly
take these waters? Furthermore, do some types of uses take precedence
over others?
Third, what limitations upon the pueblo's consumption of water are
imposed when there are other water users, or potential water users, in
the vicinity of the pueblo? Although the pueblo claims a "'paramount
and superior right to the use of the waters of rivers or streams passing
through and over or under the surface of their allotted lands so far as [is]
necessary for the pueblo and its inhabitants"',6 certain refinements of
the pueblo rights doctrine clearly must be made to accomodate historical
fact. Spanish and Mexican policy did not restrict occupation to one pueblo
along each stream system, but actively encouraged controlled development of the frontier territories of New Mexico, California, and Texas,
and sought a peaceful and productive coexistence among Hispanic and
Indian pueblo communities and individuals.57
Fourth, who can raise the claim of pueblo water rights, only representatives of pueblos lawfully established under Spanish or Mexican grants,
or representatives of communities lacking formal recognition as well?
Who, moreover, can resist pueblo water claims by asserting different
rights to the same water?
SPANISH AND MEXICAN LEGAL SOURCES
The answers to contemporary questions about the nature and extent of
pueblo water rights are to be found in Mexican law as of 1848 and in
the land grant documents issued to the pueblos in accordance with Spanish
and Mexican law, policy, and custom. The Treaty of Guadalupe Hidalgo,
under which the Territory of New Mexico was transferred to the United
States, expressly guaranteed that property of every kind in the territory
would be inviolably respected, regardless of the residence or citizenship
of the owners. 8
The various laws of the Mexican government in force at the time of
cession of New Mexico constitute the primary authority for determining
property fights preserved under the Treaty of Guadalupe Hidalgo. These
56. Id. at 83 (quoting 67 C.J. Waters § 616).
57. See generally Westphall (cited in note 39); Meyer I at 25-45 (cited in note 39).
58. Treaty of Guadalupe Hidalgo at art. Viii (cited in note 41). Meyer I at 25-45 (cited in note
39). See also Leitensdorfer et at. v. Webb, 61 U.S. (20 How.) 176 (1857).
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are supplemented by the laws of the Spanish parliaments enacted between
1808 and Mexican independence in 1821 and by the decrees and orders
of the Crown issued prior to the King's deposition in 1808 which were
applicable to Spain's New World possessions and which were not overruled by subsequent legislation. 9
The laws regarding colonization are of particular importance to an
understanding of pueblo water rights. At the time of the Spanish entry
to the New World, the Spanish pueblo was a highly centralized, selfadministered community that held royal grants of privilege, fueros, to
use the lands and waters surrounding the town, the terminos, as well as
the lands and waters within the town." Well-suited to the colonization
of the New World, the familiar pueblo was the predominant form of
settlement throughout the Spanish and Mexican periods. 6 Its physical

holdings and legal rights scarcely were altered over the course of more
than 350 years. 62
By far the most important authority for purposes of examining New
Mexican land and water rights is the Recopilacion de leyes de los reynos
de las indias, a compilation of 6500 royal decrees issued after 1492 and
directed toward Spanish possessions in the New World, which were collectively known as the Indies. A condensation of over 100,000 royal
statements, this monumental guide to procedural and substantive law was
promulgated in 1681 .63 Book 4, Titles 5 and 12 of the Recopilacion
codified the Ordenanzas para los nuevos descubrimientos of 1573, a
detailed set of colonization rules which incorporated much prior law
regarding pueblos.' The Ordenanzaswere in force when the colonization
59. A. Poldervaart, Manual for Effective New Mexico Legal Research, 9 (1955).
60. B. Dobkins, The Spanish Element in Texas Water Law at 71-72 (1959) ("Dobkins").
61. Westphall, esp. chs. 1,2, 7 (cited in note 39).
62. W. Hall, Irrigation Development 366-70 (1886); Dobkins at 71, 72 (cited in note 60). Cf.
G. Margadant, Memorandum About Legal-Historical Aspects of the Las Vegas Grant of 1835, 5672 (1986) (unpublished manuscript prepared for State ex rel. Reynolds v. Lewis, Nos. 20294 and
22600 (N.M. 5th Jud. Dist. Chaves County)). See generally Vassberg, The Tierras Baldias: Community Property and Public Lands in 16th Century Castile, 48 Agric. Hist. 383 (1974) ("Vassberg
I"); Vassberg, The Sale of Tierras Baldias in Sixteenth-Century Castile, 47 J. of Mod. Hist. 629
(1975) ("Vassberg I").
63. Recopilacionde leyes de los reynos de las Indias (R. Menendez Pidal ed., Madrid 1943) (1st
ed. N.P. 1681) ("Recopilacion"). See Greenleaf, Land and Water in Mexico and New Mexico 17001821, 47 N.M. Hist. Rev. 85, n.1 (1972) ("Greenleaf"). Substantial translations appear in 2 J.
White, A New Collection of the Laws, Charters and Local Ordinances of Great Britain, France and
Spain, 24-62 (1839); F. Hall, The Laws of Mexico: A Compilation and Treatise (1885); J. Sanchez,
Law of the Land Grant: The Land Laws of Spain and Mexico (unpublished manuscript available in
Univ. of New Mexico Law School Library).
64. Greenleaf I at 86 (cited in note 63); Engstrand, Land Grant Problems in the Southwest: The
Spanish and Mexican Heritage, 53 N.M. Hist. Rev. 317, 323 (1978) ("Engstrand I"). Many of the
ordinances detailing the physical laying out of towns are recorded, in Spanish, in Nuttall, Royal
Ordinances Concerning the Laying Out of Towns, 4 Hispanic Am. Hist. Rev. 743 (1921). Her
translation appears at 5 Hispanic Am. Hist. Rev. 249 (1922, Nuttall translation). Translations of the
Recopilacion codifications appear in F. Hall at 17-25, 50, 57, 58 (cited in note 63); White at 44,
45, 48-55 (cited in note 63); Sanchez at 38, 39, 61-66 (cited in note 63).
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of New Mexico, New Spain's remote northern frontier, began in 1595
and during the slow 17th century settlement of this agricultural territory.6 5
The Spanish settlers, however, were driven out of northern New Mexico

by the Indians during the Pueblo Revolt of 1680.' The Recopilacion had
been promulgated by the time settlement began anew, after the Reconquest
by the Spanish in 1692. The history of Spanish colonization of New
Mexico to a large extent begins at this point, for no records of land grants
prior to 1693 have been discovered.67 Resettlement of New Mexico occurred throughout the 18th century, as small groups of settlers received
pueblo grants and as individuals acquired private farmlands and ranches,
either by lawful grant or by occupation."
The policy of settlement by pueblo grant was especially important in
the remote, arid, impoverished frontier territory of New Mexico.69 Pueblo
grants were made to resettle formally grants previously abandoned7" and
to relocate settlements whose farmlands had become depleted. 7 They

were made to New Mexicans seeking land of their own near dense, older
settlements 72 and to needy, landless settlers from all parts of New Spain.7"
Although many settlements had been abandoned when the United States
74

took possession of New Mexico, over sixty pueblo grants survived.
The Recopilacion contains most of the laws regarding colonization and
the granting of land and water which are crucial to an understanding of

water rights in New Mexico. The provisions concerning grants of land,
however, far outnumber those expressly addressing water rights. The gaps
are filled by a well-developed Spanish tradition of community irrigation
systems and by the water rights laws contained in Spain's most famous
65. R. Twitchell, 2 Leading Facts of New Mexican History 52 (1913).
66. Westphall at 4-7 (cited in note 39).
67. Id. at 7. See also Testimony of Santiago Onate, Sept. 24. 1983 (deposition prepared for trial
of State ex rel. Reynolds v. Aamodt, No. Civ 6639 D.N.M.).
68. Westphall at 7-I I and n.9 (cited in note 39). The villa of Santa Fe was re-established in
1693, the villa of Santa Cruz de la Canada was established in 1695, and the villa of Albuquerque
was founded in 1706. Along with El Paso, established in 1683, these were the only settlements in
New Mexico ever to achieve the status of "villa," the middle level of the Spanish ranking of
municipalities in New Spain. Id. at 9; Engstrand I at 327 and n. 44 (cited in note 64). See also
Recopilacion, Book 4, Title 7, Law 2, trans. in W. Taylor, Colonial Land and Water Rights of New
Mexican Indian Pueblos 7 and n. 14 (1979) (unpublished manuscript prepared for State ex rel.
Reynolds v. Aamodt, No. Civ 6639 D.N.M.) ("Taylor Ill").
69. Engstrand I at 327 (cited in note 64); H. Baade, The "Pueblo Water Rights" of the City of
Las Vegas, N. Mex. 4, 14-15 (1986) (unpublishedimanuscript prepared for State v. ex rel. Reynolds
v. Lewis, Nos. 20294 and 22600 (N.M. 5th Jud. Dist. Chaves County)) ("Baade I").
70. Smith, The Founding of the San Antonio de las Huertas Grant, 13 Soc. Sci. J. 33, 40 (1976).
71. See, for example, M. Ebright, The Tierra Amarilla Grant: A History of Chicanery 14, 32-33
(1980).
72. Smith at 39, 41 (cited in note 70). For demographic statistics, see Baade I at 5-6 (cited in
note 69).
73. Engstrand I at 329-30 (cited in note 64).
74. Rock, The Change in Tenure New Mexico Supreme Court Decisions Have Effected Upon
the Common Lands of Community Land Grants in New Mexico, 13 Soc. Sci. J. 53, 55 (1976).
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codification, Las Siete Partidas75 of 1265, which was declared the law
of New Spain in 1530.76
PUEBLO LAND GRANTS
The founding of new settlements was a matter of great importance to

the Crown, and such decisions rested with the highest-ranking officials

in New Spain. 77 The administrative structure for granting land and confirming titles was reformed regularly in attempts to prevent wrongful
occupations and fraudulent grants by inferior officials.7"
Spanish and Mexican pueblo land grants were made in two ways. First,
an empresario might contract with the government to bring settlers into
an unoccupied region; if he timely succeeded in establishing a town he
would receive one-quarter of the pueblo's private land along with various
privileges to govern, to exploit mines, and to exact tribute from nearby
Indians. 79 Second, the government might form a settlement by making a
75. Las Siete Partidas was completed in 1265 but not promulgated until 1348. Engstrand I at
321 and n. 17 (cited in note 64). A translation may be found in Las Siete Partidas (S. Parsons, trans.
1931).
76. A royal order of 1530 commanded that the special enactments for the Indies not repealed and
the laws of Las Siete Partidas be the rules of decision in New Spain, both in procedural matters
and on the merits. Recopilacion, Book 2, Title 1, Law 2 (1530), trans. in Poldervaart at 9 (cited in
note 59); White at 25 (cited in note 63).
77. Recopilacion, Book 4, Title 12, Law 4 (1568), Law 5 (1532), trans. in White at 50 (cited
in note 63); F. Hall at 19 (cited in note 63); Sanchez at 65 (cited in note 63).
78. At an early date, probably 1617, all grants required royal confirmation by the King or the
viceroy. Recopilacion, Book 4, Title 7, Law 16, trans. in White at 53, 54 (cited in note 63); F Hall
at 14, 23 (cited in note 63). Disturbed by abuses, the King reserved the right to examine all petitions
for land in the Indies by the Cedula of Nov. 24, 1735. F. Hall at 14 (cited in note 63). The obvious
impracticality and resultant injustice of this requirement led to the Cedula of Oct. 15, 1754. That
decree called for the appointment of subdelegates to examine all titles. The subdelegates were to
confirm all grants made before 1700; to review the lawfulness of grants purportedly confirmed after
1700 and to permit composition to clarify deficient titles; and to return illegally held lands to the
Crown by means of denuncia instigated by citizens wishing to obtain that land lawfully, by composition. Cedulda of Oct. 15, 1754, trans. in White at 62-67 (cited in note 63); F. Hall at 15, 31-38
(cited in note 63); Section 81, Ordinance of Dec. 4, 1786, trans. in White at 71 (cited in note 63).
Small landholders were soon excepted from the requirement for confirmation if they paid 2% of the
value of the land to the auditor's office. Cedula of Mar. 23, 1798, trans. in F. Hall at 42-45 (cited
in note 63); M. Reynolds, Spanish and Mexican Land Laws, 65-67 (1895) (confirming a 1790
regulation of the Supreme Board of the Treasury). The 19th century attempts by both the Spanish
and Mexican governments to give land to small landholders and to raise funds to repay the government
debt and frequent political changes resulted in a loosening of the standards for granting lands. The
General Rules for the Colonization of the Territories of the Republic of Mexico of 1828 authorized
the governors to make grants. Confirmation by the territorial deputation was required in the case of
private grants or grants to families, while confirmation by the Supreme Government was required
for empresario grants. General Rules for Colonization, Nov. 21, 1828, trans. in F Hall at 150, 151
(cited in note 63). The abuses of this system by local officials were manifold.
79. Recopilacion, Book 4, Title 3, Laws 8, 24; Book 4, Title 5, Laws 6, 7, 9; Book 4, Title 7,
Law 7, trans. in White at 43-46, 50, 57 (cited in note 63); Sanchez at 38, 39, 46 (cited in note 63).
See also F. Hall at 57, 58 (cited in note 63). Under Book 4, Title 5, Law I I of the Recopilacion,
the contractor exercised original civil and criminal jurisdiction during his lifetime and that of one
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pueblo grant to a group of individual heads of families, either in response
to a group's petition for a specific tract of land or after soliciting landless
families to relocate on a site of the government's choice.8"
In either case, the archetypal pueblo settlement comprised thirty families and four square leagues of territory, in the form of a square or
quadrangle; ' larger or smaller groups would receive proportionate amounts
of land. 2 The site was supposed to be vacant, its boundaries at least five
leagues distant from any existing Spanish pueblo, and its settlement to
cause no prejudice to any Indian tribe or to any private individual.8"
During the official investigation that preceded the issuance of a pueblo
grant the capacity of the available land and water to support the petitioning
families and to accomodate anticipated growth was evaluated.84 The objections of prior pueblo and private grant holders in the vicinity were
considered, 5 and the consent of the native Indians was sought. 6
Sometimes the petition was denied altogether. Frequently grant documents were issued which reflected alterations of the requested boundaries
and limitations upon the settlers' use of of the waters and other common
resources such as timberland and pasture. 7 The grant of pueblo lands
was perfected when the local representative of the government took the
heir, as well as power to appoint members of the town council. See F. Hall at 50 (cited in note 63).
The contractor was to be granted Indian vassals from whom he might collect tribute in the form of
fruits of the land. Book 6. Title 3, Law 28, trans. in Taylor Ill at 64 n. 7 (cited in note 68).
Furthermore, the governor was authorized to assign Indians to each of the settlers of a pueblo. Book
4, Title 12, Law I, trans. in White at 49 (cited in note 63); F. Hall at 17, 18 (cited in note 63);
Sanchez at 61 (cited in note 63). In practice, personal service was given by the Indians in place of
tribute. Formal grants of Indians alone, encomiendas, were made to soldiers in lieu of pay. Abuses
of this system were a cause of the Pueblo Revolt of 1680, and the encomienda system was not
revived after the reconquest of 1692. Westphall at 4-5. 123-24 (cited in note 39).
80. Recopilacion, Book 4, Title 12, Law 4 (pueblo grants to petitioning groups of settlers), trans.
in White at 45 (cited in note 63); F Hall at 19 (cited in note 63); Book 4, Title 7, Law 18 (government
solicitation of settlers), trans. in White at 47, 48 (cited in note 63).
Baade analyzes the community land grant to a group of petitioners as a variation on the colonization
contract peculiar to New Mexico, rather than as a government-sponsored grant. Baade I at 19 (cited
in note 69); Baade, The Historical Background of Texas Water Law-A Tribute to Jack Pope, 18
St. Mary's L.J. I, 42 (1986) ("Baade 1I").
81. Recopitacion, Book 4, Title 5, Laws 6, 10, trans. in White at 44-45 (cited in note 63); F.
Hall at 57 (cited in note 63); Sanchez at 38, 39 (cited in note 63).
82. Recopilacion, Book 4, Title 5, Laws 7, 10, trans. in White at 44 (cited in note 63); F. Hall
at 57-58 (cited in note 63); Sanchez at 42-44 (cited in note 63).
83. Recopilacion, Book 4, Title 5, Law 6, trans. in White at 44 (cited in note 63); F. Hall at 57
(cited in note 63); Sanchez at 42 (cited in note 63).
84. Recopilacion, Book 4, Title 3, Law I, trans. in White at 42 (cited in note 63). See generally
Meyer I at 29-30 (cited in note 39), and discussion of specific pueblo grants, infra.
85. Recopilacion, Book 4, Title 7, Law 6, Title 12, Laws 4, 5, 8, 16, 21, trans. in White at 46,
50, 51, 53 (cited in note 63); F. Hall at 19, 23, 25 (cited in note 63); Sanchez at 38, 64-65, 72, 75
(cited in note 63).
86. Recopilacion, Book 4, Title 7, Law 23, trans. in White at 48 (cited in note 63). See also
Book 4, Title 12, Laws 9, 14, 16, 17, 18, 20; F. Hall at 17-25 (cited in note 63); Sanchez at 5859, 67, 69-70, 73-75 (cited in note 63).
87. See, for example, Ebright I at 40 (cited in note 71) (Tierra Amarilla grant) (1832); Town of
Belen Grant (1740), Grant by Governor, Surveyor General Report 13 ("SG"), File 43, Spanish
Archives of New Mexico, Microfilm, ("SANM"), Reel 13, Frame 10.

Summer 19881

PUEBLO WATER RIGHTS

settlers to their grant lands and performed a ceremonial act of possession."5
The representative later certified the possession in writing to the governor
or the viceroy.5 9
The person authorized to found the settlement first designated common

lands (bienes communales). He selected the site of the town's central
plaza, and symmetrically about it laid out house lots (solares) to be
distributed to individual settlers. He then set aside sufficent land for the
liberties of the town (ejido) and for the pasturing of all livestock (dehesas). The bienes communales, held in common for the use of the
town's inhabitants, included woodlands, pasture, the recreational meeting
place and threshing ground, public fountains, and watering places for
animals. 9
The authorized person then set aside a good deal more land for the
town council to own (propios).92 The council raised income by compelling
communal cultivation of this municipally owned land or by renting it to
individuals.93
Finally, the lands not set aside for common or municipal purposes were
88. The person authorized to give possession to the settlers marked out the boundaries of the
grant, explained the conditions attached to the grant, indicated which areas were to be held in
common by the town and which were to be distributed to individual settlers. Unless the individual
settlers had already claimed plots to their satisfaction, he distributed their tracts. The grantees tore
up grass and threw stones, and shouted "Long live the King." For accounts of such ceremonies,
see, for example, Jenkins, The Baltasar Baca "Grant": History of an Encroachment, 68 El Palacio
47 (1961) ("Jenkins II"). See also M. Simmons, Spanish Government in New Mexico 179-80
(1968); Smith at 38 (cited in note 70); Ebright I at 12, 13 n.36 (cited in note 71); Simmons, Governor
Cuervo and the Beginnings of Albuquerque: Another Look, 55 N.M. Hist. Rev. 188, 200 and n.22
(1980) ("Simmons II"); Archibald, Cafion de Carnu: Settlement of a Grant, 51 N.M. Hist. Rev.
313, 317 (1976). The ceremony was usually performed by the alcalde mayor.
The office of the alcalde mayor in New Mexico was different from that described in the Recopilacion. The alcalde mayor was appointed by the governor, usually for life, served without salary,
and had exclusive control of local government. These officers functioned as judges in minor matters
and collected charges and depositions in larger cases, and executed sentences. They exercised police
powers over over Spaniards and pueblo Indians within their jurisdictions, including the regulation
of trade and the licensing of trade with nomadic Indian tribes. They proclaimed official edicts and
royal decrees. They performed the ceremony of possession of land grants, reported the ceremony
in writing to the governor, and after four years of continued occupation advised the governor to
grant final papers. They compiled census reports. They commanded the local militia, enforced
requirements that travellers be armed, and collected taxes to support the regular troops in Santa Fe.
Simmons I at 166-92 (cited in note 88).
89. See, for example, Greenleaf, The Founding of Albuquerque, 1706: An Historical-Legal Problem, 39 N.M. Hist. Rev. 1, 9 (1964) ("Greenleaf II"); Ebright I at 12 (cited in note 71) (ceremony
was not performed).
90. Recopilacion, Book 4, Title 7, Law 7 (Ordinance 90), 12, trans. in White at 46, 47 (cited
in note 63); Sanchez at 50-54 (cited in note 63); trans. in Nuttall 5 Hispanic Am. Rev. at 252, 253
(cited in note 64). Citations are to the Ordenanzas paralos nuevos descubrimientos of 1573. Some
of those remarkably detailed provisions for urban planning are found in Nuttall's transcription and
translation of Ordinances 110 to 137. Nuttall translation (cited in note 64).
91. Dobkins at 97 (cited in note 60); W. Hall at 368 (cited in note 62).
92. Recopilacion, Book 4, Title 7, Law 7, Book 4, Title 7, Law 14, Book 4, Title 13, Law I,
trans. in White at 46, 47, 55; trans, in Nuttall (cited in note 64), 5 Hispanic Am. Rev. at 253 (cited
in note 63); Sanchez at 50, 54, 76 (cited in note 63); cited in F. Hall at 50 (cited in note 63). Dobkins
at 97-98 (cited in note 60).
93. Id.
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distributed to individual settlers pursuant to Book 4, Title 12, Law 1 of
the Recopilacion, first promulgated in 1513." The remaining land was
divided into plots which contained specified measures of arable land for
cultivation, of dry land for orchards, and of pastureland. 95 These plots
(suertes), along with solares already laid out, were distributed to the
settlers by lot." In anticipation of the pueblo's growth, however, some
suertes and solares might be withheld for distribution by royal grant to
future settlers and the descendants of original settlers.97 Each settler received peonias or caballerias, variously sized farms, as well as an assignment of Indians from whom he could extract tribute in the form of
produce or labor.98 A later law provided that land suitable for irrigation
should be identified and distributed in the same proportions." The grant
each settler received could be forfeited for failure to make promised

improvements, and only after living in the pueblo for four years did the
settler acquire the right to alienate his allotment."
PUEBLO WATER RIGHTS
The Roman principle of usufruct was fundamental to Spanish law, and
Las Siete Partidasprovided that the rain, water, and the sea belonged in
94. Recopilacion, Book 4, Title 12, Law 1, trans. in White at 48, 49 (cited in note 63); F. Hall
at 17, 18 (cited in note 63). Hall dates this enactment to 1513; Dobkins dates it to 1521. See Dobkins
at 96 (cited in note 60).
95. The governor of the new settlement was to distribute house lots, lands, caballerfas and peonfas,
distinguishing between the esquires and the laborers and graduating the grants according to the
settlers' qualifications and services to the Crown. A peonia comprised a house lot of 50 Castillian
feet by 100 feet (a Castillian ft = 27.85 cm, about 9/im of a "foot"); specified measures of arable
land for wheat or barley, for com, and for gardens; a measure of dry land for planting trees; and
pastureland sufficient for specified numbers of assorted livestock. A caballerfa comprised a house
lot of 100 Castillian feet by 200 Castillian feet and as much land in each of the other categories as
five peonias would include. These grants were to be distributed in such a manner that everyone
particpated in the good and the mediocre. Recopilacion, Book 4, Title 5, Law 9; Book 4, Title 12,
Laws 1, 3, trans. in White at 45, 49 (cited in note 63); F. Hall at 17, 18, 19 (cited in note 63). See
also Ordinances 128-137, Nuttall translation 5 Hispanic Am. Rev. at 252-254 (cited in note 64).
96. Recopilacion, Book 4, Title 7, Laws II, 14, trans. in White at 46, 47 (cited in note 63);
Sanchez at 46, 47 (cited in note 63); Nuttall translation at 252-253, 5 Hispanic Am. Rev. at 252,
253 (cited in note 64); Recopilacion Book 4, Title 12, Laws 7, 8, 14, 15, 16, 17, 18, 19, 20, trans.
in White at 50-55 (cited in note 63); F. Hall at 20-25 (cited in note 63).
97. These remained realengos, part of the royal domain to be used in common by all until granted
to individuals or communities. Recopilacion, Book 4, Title 7, Law 14, trans. in White at 47 (cited
in note 63); Nuttall translation, 5 Hispanic Am. Rev. at 253 (cited in note 64). See also Baade II
at 43 (cited in note 80); Margadant at 55 and n.224, 78 n.284.
98. Recopilacion, Book 4, Title 12, Law 1, trans. in White at 48, 49 (cited in note 63); F. Hall
at 17, 18 (cited in note 63). For a discussion of Indian tribute, see note 79.
99. Recopilacion, Book 4, Title 12, Law 13 (1612), trans. in White at 52 (cited in note 63); F.
Hall at 21 (cited in note 63).
100. Recopilacion, Book 4, Title 12, Law 2 (four-year residency requirement), Law 3 (penalty
for failure to make improvement included forfeiture of the lands and a monetary fine), trans. in
White at 49, 50 (cited in note 63); F. Hall at 18, 19 (cited in note 63).
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common to all living creatures, who might use them according to their
wants.' °' A law of 1541, codified at Book 4, Title 17, Law 5 of the
Recopilacion, provided that all pastures, mountains, and waters in New
Spain were in the royal domain and available for common use by all the
inhabitants, unless granted to pueblos or individuals. 02

In making pueblo grants, the King's intention to grant the water necessary to develop successful, productive pueblos is clear."0 3 The availability of a commodious supply of fresh water was, from 1573, an express

criterion in the selection of Spanish pueblo and Indian pueblo sites. "
The viceroys and governors were authorized by numerous laws to distribute "lands, house-lots and waters to the settlers,"' 5 and the pueblo
grant documents typically provided that, apart from such distributed lands
and waters, within the pueblo the "pastures, woods and waters [were]

common to all [the inhabitants of the pueblo.] " "6 The answers to the
four questions raised by the pueblo rights doctrine define, or at least
outline, the scope of the pueblo's ususfructary rights to use the waters
contained within and flowing through the pueblo land grant.
The first question the pueblo rights doctrine raises is: What water
sources was the pueblo entitled to use? The answer cannot be found in
the general language of the law of the Indies, which frequently referred
to "waters" and "watering places" and occasionally referred to "rivers"

and "places of irrigation."' 0 7 The pueblo grant documents, however,

101. Las Siete Partidas, Partida 3, Title 12, Law 3, trans. in E. Ware, Roman Water Law 141
(1905). Usufruct is defined as "the right over other things, to use their benefits but to preserve the
substance of those things." Institutes of Justinian, Book II,
Title 4, Section 27, trans. in Rock, at
54 & n. 15 (cited in note 74). Under Roman law, running water belonged to all men. See Institutes
of Justinian,1.2. I, trans. in Weil, Origin and Comparative Development of the Law of Watercourses
in the Common Law and in the Civil Law, 6 Cal. L. Rev, 245, 254 (1918).
102. Recopilacion, Book 4, Title 17, Law 5, trans. in White at 56 (cited in note 63).
103. See generally Meyer I at 122-31 (cited in note 39); Taylor I at 194-200 (cited in note 39);
Taylor 11at 10-13 (cited in note 40); Margadant at 38 (cited in note 62).
104. Ordinance I 1, trans. in Nuttall, 5 Hispanic Am. Rev. at 250 (cited in note 64) (Spanish
pueblos). See also Ordinances 122, 123 (ordering location of slaughterhouses, fisheries, tanneries
and other garbage producing activities downriver of the town). Id. at 251. Recopilacion, Book 6,
Title 3, Law 8 (Indian pueblos), trans. in F. Hall at 61 (cited in note 63); Taylor I11
at 17 (cited in
note 68).
105. See, for example, Recopilacion, Book 4, Title 5, Law 9; Title 12, Laws 4, 5, 8, 11,18
trans. in White at 17, 19, 20, 21, 24, 58 (cited in note 63).
106. More precisely, certain lands and waters were distributed to the pueblo as its ejidos, dehesas,
and other bienes communales; and other lands and waters were reserved by the Crown for future
allocation to settlers. While the second category were common to all the residents of the pueblo to
the exclusion of other non-residents, the third category were realengos, part of the royal domain
available to all. See note 97.
The analysis of a particular grant must take into consideration these categories. Compare Baade
I at 66-69 (cited in note 69) with Baade I at 28, 34, 37, 40-42, 69-71 (cited in note 69) (discussing
Las Vegas Grant). See also note 152; Engstrand II at 33-34 (cited in note 114); at 33-34; Margadant
at 51, 61-66 (cited in note 62).
107. See, for example, laws cited in note 105.
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frequently distinguished among types of water sources, referring to and
conferring rights in "rivers," "springs," "watering places" and "heads
of streams."'s
These distinctions had more than merely descriptive value under peninsular Spanish water law. Rivers belonged to all men in common. Under
Las Siete Partidas,anyone might construct a canal or a mill on a navigable
river so long as it did not interfere with the common use of the river,
and anyone might extract water from a non-navigable stream, for purpose
of irrigation or running a mill, so long as no prejudice resulted to other
users of the stream. 0 Roman law further described perennial or constantly
flowing rivers as the property of the state and nonperennial or seasonally
dry rivers as private property. "' Springs belonged to the owner of the
land upon which they arose; under Las Siete Partidas, the landowner
might open a fountain or well or use spring water as he chose, even to
the injury of his neighbors, so long as he acted out of need."'
These distinctions among private and public water sources were arguably of no legal effect in New Spain, for the King initially owned as
private property all the land and all the water there, and any lawful use
of the royal domain required a grant or a license from the Crown. 1"'
Nevertheless, the traditional distinctions are helpful in determining what
authorization for the use of waters was implicit in pueblo, as well as
private, land grants and in the legislative enactments for the Indies.
Springs arising on vacant lands within the royal domain were available
for the common use of all the inhabitants of New Spain under Book 4,
Title 17, Law 5 of the Recopilacion, as were all other waters." 3 Springs
and fountains arising on common lands granted to the pueblo were available, along with its other bienes communales, for the use of all the
108. "River": see, for example, Town of Belen Grant, Certification of Possession (1740), SG
#13, SANM, Reel 13, Frames 4, II; Plan of Pitic, art. 1 (1783), trans. in J. Dwinelle, The Colonial
History of the City of San Francisco, Addendum VII, at I I (San Francisco 1863) ("Dwinelle").
"Springs": see, for example, Town of Chilili Grant, Petition and Grant by Governor (1841), SG
#11, File 40, SANM, Reel 13, Frames 5, 6. "Watering Places": see, for example, Town of Belen
Grant. "Heads of streams": see, for example, Town of Chilili Grant, Governor's Instructions, Frame
6.
109. Las Siete Partidas, Partida 3, Title 28, Laws 6, 8, trans, in Ware at 142, 143 (cited in note
101); F. Hall at 448, 449 (cited in note 63); Partida 3, Title 32, Laws 15 through 18, trans. in Ware
at 152-54 (cited in note 101).
110. Institutes of Justinian, 1.2.1.2 (public rivers), trans. in Ware at 25 (cited in note 101); Digest
of Justinian, D.43.12.I to 4 (private rivers), trans. in Dobkins at 48 (cited in note 60).
11I.Las Siete Partidas, Partida 3, Title 32, Law 19, trans. in Ware at 155 (cited in note 101);
see generally F. Hall at 406-11 (cited in note 63).
112. See Baade 1n,
at 67-69, 91 (cited in note 80); Margadant at 20 (cited in note 62). See also
In re Adjudication of Water Rights in the Medina River Watershed of the San Antonio River Basin,
645 S.W.2d 596, 611-613 (Tex. Ct. App. 1982) (Reeves, J., dissenting), rev'd, 670 S.W.2d 250
(1984); Valmont Plantations, at 859-63.
113. Recopilacion, Book 4, Title 17, Law 5, trans. in White at 56 (cited in note 63).
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inhabitants of the pueblo. 4 An individual settler was entitled to the private
enjoyment of springs and fountains arising on his allocated suertes and
solares, unless those sources were furnishing the pueblo's water supply."5
In some parts of New Spain, the individual settler was encouraged to
exploit underground water sources for irrigation purposes; a regulation
for the province of California ordered that any settler who opened a drawwell to irrigate dry land should be granted an additional two suertes." 6

Common use of livestock watering places within the royal domain by
all inhabitants of the Indies was expressly protected at an early date by
Book 4, Title 17, Law 5 of the Recopilacion, and maintaining open range

for grazing remained an objective of Spanish and Mexican land grant

policies." 7 Within the boundaries of a pueblo grant the watering places
and the pastures typically were assigned to the commons of the pueblo,
for the common benefit and use of the pueblo's residents." 8 In northern
New Mexico, however, where large tracts of land, often contiguous to
one another, were granted to small groups of settlers compelled to move
away from existing communities lacking sufficient cultivable land, it was
not uncommon for the watering places and pastures within the new pueblo's boundaries to be granted for the common use of all the residents of
a larger jurisdiction or of all inhabitants generally." 9 Within the pueblo's
114. See Plan of Pitic, art. 6, trans. in Dwinelle at 12 (cited in note 108); Instruction of Aug.
12, 1768, art. 5 (governing settlements in Baja California), trans. in I. Engstrand, Water Rights of
Municipalities Under the Governments of Spain and Mexico and the California Pueblo Rights
Doctrine 25 (1986) (unpublished manuscript prepared for State ex. rel. Reynolds v. Lewis, Nos.
20294 and 22600 (N.M. 5th Jud. Dist. Chaves County)) ("Engstrand"). Las Siete Partidas so
provided. Partida 3, Title 28, Law 9, trans. in F. Hall at 449 (cited in note 63), Dobkins at 76 (cited
in note 60).
115. See Meyer I at 120 (cited in note 39). Under Las Siete Partidas,the private landholder had
broad rights to exploit underground water sources. Partida 3, Title 32, Laws 15 through 19, trans.
in Ware at 152-55 (cited in note 101). The rights of a private landholder within a pueblo were
circumscribed somewhat. See J. Escriche y Martin, Diccionario razonado de legislacionjurisprudencia (Madrid 1837), trans. in F. Hall at 441 (cited in note 63). See also, id. at 406; Taylor Ill at
27, 28 (cited in note 68); Taylor I at 205 (cited in note 39).
116. See Instruction of Aug. 12, 1768, art. 11,trans. in Engstrand !1at 25 (cited in note 114).
117. Recopilacion, Book 4, Title 17, Law 5, trans. in White at 56 (cited in note 63). The open
range principle is discussed fully in Baade 11at 36-41, 53-70 (cited in note 80). See also Baade I
at 38-39 (cited in note 69).
118. Recopilacion, Book 4, Title 7, Law 7, Law 13 (Ordinance 129), Law 14 (Ordinance 130),
trans. in White at 46, 47 (cited in note 63), Sanchez at 47 (cited in note 63), Nuttall translation, 5
Hispanic Am. Rev. at 252, 253 (cited in note 64). See, for example, Plan of Pitic, art. 6, 11,12,
trans. in Dwinelle at 12, 13 (cited in note 108); Town of San Antonio de las Huertas Grant (1767),
SG #144, SANM, Reel 26, Frame 934; Smith at 38 (cited in note 70); Town of Tome Grant (1739),
Certificate of Possession, SG #2, SANM, Reel 12, Frame 530; Town of Mora Grant (1835), SG
#32, SANM, Reel 16, Frame 877 (meadow). See also Baade II at 42-43 (cited in note 80) (pastures).
119. See, for example, Town of Las Vegas Grant (1844), Certification of Possession, SG #2,
SANM, Reel 15, Frame 397; Baade I at 37-38, 41-42, 50-51, 67 (cited in note 69); Margadant at
3, 58-61 (cited in note 62); Tierra Amarilla Grant (1832), Ebright I at 40 (cited in note 7 1); Petitioner's
Objection, SG #3, SANM, Reel 12, Frame 580; Las Trampas Grant (1751), de Buys, Fractions of

NATURAL RESOURCES JOURNAL

[Vol. 28

boundaries, on the other hand, pasture lands and watering places might
be granted to individual settlers, in the same manner as agricultural suertes,
for their private enjoyment to the exclusion of others. 2 '
Rivers and flowing waters were most clearly part of the royal domain,
public property under Spanish legal traditions and by their nature incapable of private ownership. However, a stream that arose and terminated
upon a single private estate, or within the boundaries of a pueblo grant,
might be considered private in the way that a spring was subject to the
private enjoyment of the owner of the land."'2 A pueblo did not have an
absolute "pueblo water right" to consume the waters of a river that flowed
through its territory or along its boundaries. The pueblo, like a private
landholder, enjoyed only such rights to the river's waters as had been
granted to it, expressly or implicitly. In some instances, a quantum of
the river's flow was granted to the pueblo for it to satisfy its needs of all
sorts; but more often, the extent of the pueblo's right to use the waters
of the river depended upon the purpose for which the water was destined.
The second question the pueblo rights doctrine raises is: For what
purposes may the pueblo properly take water pursuant to its pueblo right?
Once again, the Recopilacion does not provide a complete answer; Las
Siete Partidasoutlined principles that were reflected in a wide variety of
Spanish pueblo practices. In New Spain, those customs were modified
to accomodate the peculiar demands of the New World's geography,
climate, and demographics and to effectuate royal policy regarding the
Indians.
All men might use the waters for themselves, their families, and their
cattle according to their wants, under Las Siete Partidas,so long as no
injury to the community resulted. 22
' This right to satisfy one's domestic
and livestock watering needs, first recognized by Roman law, was embedded deeply into Spanish law by Spain's Moorish invaders, who adhered
to the Moslem "right of thirst," the right to quench one's thirst and to
water one's animals. 23
Justice: A Legal and Social History of the Las Trampas Grant, New Mexico, 56 N.M. Hist. Rev.
71, 73-74 (1981). This was especially true during the Mexican period because, under Mexican
colonization laws, settlements of less than 1000 citizens generally were not entitled to their own
governing body or ayuntamiento. See F Hall at 54-56 (cited in note 63); Baade I at 42-49 (cited in
note 69); Margadant at 58-59 (cited in note 62).
120. Recopilacion, Book 4, Title 12, Law 1, ttans, in White at 49 (cited in note 63); F. Hall at
18 (cited in note 63); Sanchez at 20 (cited in note 63).
121. See Baade 11at 73-75 (cited in note 80); Margadant at 20 (cited in note 62).
122. See notes 109-10 and accompanying text. See generally W. Hall at 371-82 (cited in note
62).
123. See Dobkins at 64-77 (cited in note 60). Under Roman law, individuals could withdraw
water from the river in order to meet their domestic needs, so long as navagability was not impaired.
Digest of Justinian, D.43.12. I. 12, .15, .17; D.43.12.2; D.43.13.1.3, D.43.20.3.3, trans. in Ware
at 35-39 (cited in note 101).
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The Spanish settlers of the New World appreciated their traditional
right to use water for domestic and livestock watering purposes. In the
small pueblos of New Mexico, they frequently withdrew water from the
community's main irrigation ditch, the acequia madre, for these purposes. 24 Although the individual settlers' rights were in theory limited
only by their needs, the pueblo had the duty to regulate domestic and
livestock watering by its inhabitants and to prevent pollution within its
boundaries, and enjoyed broad powers in water administration.' 25
The pueblo's right to consume water for irrigation purposes was considerably more complex than its right to supervise domestic and watering
uses. In peninsular Spain, the water rights enjoyed by each pueblo and
the irrigation system developed by each were unique, functions of the
pueblo's political power, its fueros, its history, and its needs.' 26 One
general principle emerges from the peninsular Spanish examples, however: the individual landowner within or outside the pueblo could with-

draw waters for irrigation or running a mill without express authorization. '7
That principle had no effect in New Spain where, both within and
outside the pueblo, irrigation waters lawfully could be drawn only pursuant to a royal grant of water rights; royal authorization was needed as
well to operate mills and mines.' 28 Although an individual or a pueblo
could petition the government for a grant of waters alone, in most cases
grants of water were attached, explicitly or implicitly, to grants of land. 29
'
124. Meyer I at 67, 68 (cited in note 39); See also T. Glick, The Old World Background of the
Irrigation System of San Antonio, Texas (Southwestern Studies Monograph No. 35, 1972). See
generally Hutchins, The Community Acequia: Its Origins and Development, 31 S.W. Hist. Q. 261
(1928); Simmons, Spanish Irrigation Practices in New Mexico, 47 N.M. Hist. Rev. 135 (1972)
("Simmons I1l").
125. Meyer I at 66-69 and n.87 (cited in note 39); Glick at 44-46 (cited in note 124). See also
Ordinances 122, 123 (1573), trans. in Nuttall translation, 5 Hispanic Am. Rev. at 251 (cited in note
64).
126. See W. Hall at 383-432 (cited in note 62); Vassberg I at 392-400 (cited in note 62).
127. Las Siete Partidas, Partida 3, Title 28, Law 8, and Title 32, Law 18, trans. in Ware at 143,
154-155 (cited in note 101); F Hall at 449 (cited in note 63). See also Escriche (cited in note 115),
trans. in F. Hall at 414 (cited in note 63).
128. The degree to which irrigation rights were implied in royal land grants is argued by Meyer
I at 117-131 (cited in note 39); Meyer II at 7, 8 (cited in note 40); Taylor Ill at 26-31, 39 (cited in
note 68); Taylor I at 194-207 (cited in note 39); Taylor I at 10-13 (cited in note 40); Baade II at
50, 62-63, 75, 94 (cited in note 80); Margadant at 35-37 (cited in note 62). The Texas Supreme
Court has taken the extreme position that grants of irrigation waters must be express. See In re
Adjudication of Water Rights in the Medina Watershed of the San Antonio River Basin, 670 S.W.2d
at 254; Valmont Plantations 346 S.W.2d at 878.
Regarding mill grants see Taylor I at 198 (cited in note 39). See also Recopilacion, Book 4, Title
12, Law 8 (grant petition procedures for waters to run mills), trans. in White at 51 (cited in note
63); F. Hall at 20 (cited in note 63). Regarding mining grants, see Meyer I at 84-88 (cited in note
39); J. Rockwell, A Compilation of Spanish and Mexican Law, in relation to Mines and Title to
Real Estate (1851).
Persons making unauthorized private use of waters on vacant royal lands were subject to fines.
Recopilacion, Book 4, Title 17, Law 5, trans. in White at 56 (cited in note 63).
129. See note 103 and accompanying text; note 128.
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The pueblo's royal grant of lands and waters was somewhat analogous
to the peninsular Spanish pueblo's fueros. Each pueblo in New Spain,
however, by royal grant received lands more or less in accordance with
the pattern established in Book 4, Title 12 of the Recopilacion, and each
pueblo received more or less typical water rights.
Indeed, the pueblo's right to draw waters for irrigation implicitly was
granted, and limited, by the categorization of the lands granted to the
settlers and to the pueblo itself. The peonias and caballerias distributed
from the Crown comprised house lots; measures of arable land for growing
wheat, barley, corn, and gardens; dry land for planting trees; pastureland;
and most notably, allotments of land suitable for irrigation.' 30 Implicit in
some of these categories was the right to irrigate to achieve the type of
cultivation specified; implicit in others was a proscription of irrigation.
While the terminology varies, there were three types of cropland: lands
exclusively for dryland farming; lands de temporal, not legally irrigable
but watered by rainfall and seasonal watercourses; and lands de regadio
or de riego, which carried water rights. The plots distributed to pueblo
settlers were frequently described by the general term suertes. Water rights
would be implied when the appropriate qualifying term was specified. In
its absence, irrigation rights would be implied only when the circumstances surrounding the pueblo grant indicated
an available water supply
3
and an intention to authorize the use of it. ' '
The pueblo enjoyed water rights attached to its propios analogous to
those enjoyed by individual settlers in their suertes. The pueblo raised
income by renting out the land with its water rights for farming 3 or,
in
2
some instances, by rental to landowners of its water rights alone.
Despite the fact that a large proportion of the irrigation rights of a
pueblo were held by the individual settlers and not by the pueblo, the
pueblos of New Spain, like their Spanish counterparts, maintained great
administrative authority over the irrigators. The pueblo had the power to
alter or rescind individual allotments of irrigation waters that operated to
deny the needs of the community as a whole. "' As early as 1563, the
king ordered local authorities to appoint special water judges to adjudicate
130. Recopilacion, Book 4, Title 12, Law 1, trans. in White at 48-49 (cited in note 63); F. Hall
at 17-18 (cited in note 63); Sanchez at 47, 61 (cited in note 63).
131. See Meyer I at 127-30 (cited in note 39); see generally note 130.
132. See Recopilacion, Book 4, Title 7, Law 7, trans. in White at 46 (cited in note 63); Sanchez

at 47 (cited in note 63). See also Meyer I at 67, 159 (cited in note 39) (rental of land and sale of
municipally owned waters); Glick at 40, 43, 49-50 (cited in note 124) (rental of municipal water to
original settlers to supplement their own rights and to new settlers who lack irrigation rights).
133. Meyer I at 156 and n.56 (cited in note 39).
In peninsular Spain, although any landowner might lawfully build a ditch and draw water for
irrigation or a mill so long as it did not interfere with the common use of the river, an inhabitant
of a pueblo could do so only if his actions were not inconsistent with the destiny the pueblo had
given the water. See note 127.
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water disputes, to ensure that each landowner received a share of the
available waters proportionate to his private rights, to devise and enforce
rotations that would minimize harm to the community in times of shortage,
and to punish landowners who took waters wrongfully or failed to meet
34
their communal responsibilities for the maintenance of the ditches.
The third question the pueblo rights doctrine raises is: How much of
the available water supply may the pueblo consume in situations where
there are other landowners in the vicinity of the pueblo? An examination
of water adjudications in New Spain will show that the resolution of each
controversy was unique. The principles that guided determinations of

relative rights were a product of royal policy for New Spain and were
articulated in the Recopilacion and in many other substantive and procedural laws of the Indies and, later, of Mexico.
The distribution of water rights in New Spain posed a unique problem:
how to accommodate the needs of the aboriginal population with the
needs of newly arrived Spanish settlers. The pueblo model was favored
for the organization of Spanish settlers; scattered farming and ranching
grants were disfavored.' 35 Similarly but separately, the Indians were to
be reduced into settlements, where they could be converted to Christianity. 36
' In New Mexico, where the Indians long had lived in communities,
relocation often was unnecessary.'37
Because the sedentary Indians were expected to sustain Spanish colonists with their excess agricultural production, the laws of the Indies
from early times forbade grants to the prejudice of the Indians. 3 ' The
Indians were to be left with their lands, especially their necessary farmlands, and were to be given more if their pueblo populations needed it. 39
'
Grants of stock farms to the Spanish settlers were forbidden in places
where their roaming stock might harm Indian cornfields. '"
134. Meyer I at 64-67 (cited in note 39). In 1532, the year the King authorized the viceroys and
governors to distribute land, waters, watering places and pastures among the settlers, he commanded
the viceroys and audencias to see to the good governing of the pastures and waters, providing what
was profitable to the population and what would maintain the land. Recopilacion, Book 4,Title 17.
Law 9, cited in Dobkins at 98 n.37 (cited in note 60).
For a detailed study of the variations in water administration among the pueblos of New Spain,
see W. Hall at 383-482 (cited in note 62).
135. Taylor II at 1-5 (cited in note 40); V. Westphall at 8-11 (cited in note 39); Taylor Ill at 6,
7 (cited in note 68).
136. Recopilacion, Book 4,Title I, Law I, Book 4, Title 3, Law 9, Book 6,Title 3, Law I,
trans. in White at 40, 59 (cited in note 63); Taylor IIl at 7-12 (cited in note 68).
137. Meyer I at 39, 49 (cited in note 39); Taylor II at 190-194 (cited in note 39).
138. See, for example, Recopilacion. Book 4, Title 5, Law 6, Book 4, Title 7, Law 23, Book
4, Title 12, Laws 5, 9, 16, 17, 18, trans. in White, at 46, 48, 50, 51, 53, 54 (cited in note 63); F.
Hall at 19, 20, 23, 24, 57 (cited in note 63); Sanchez at 41-42, 58-59, 65, 67, 72-73 (cited in note
63). See generally Taylor III at 7-21 (cited in note 68).
139. Recopilacion, Book 4, Title 12, Laws 5, 9. 14-20, trans. in White at 50-55 (cited in note
63); F. Hall at 19-24 (cited in note 63); Sanchez at 65, 67, 69-75 (cited in note 63).
140. Recopilacion, Book 4, Title 12, Law 12, (1550) trans. in White at 51 (cited in note 63); F.
Hall at 21 (cited in note 63).
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The operative definition of prejudice is rather unclear; for example, an
order of 1536 authorized Spanish takeovers of native irrigation systems,
merely requiring the Spanish settlers to observe the Indian customs regarding division of the waters. Later laws, however, protected the Indians'
fertilized lands and irrigation ditches above all."'4 The issuance of royal
orders prohibiting grants to the prejudice of the Indians throughout Spain's
tenure in the New World suggests pervasive Spanish abuses of grant
procedures. 42
' A similar principle of no prejudice to prior landholders
guided the granting of lands and waters to Spanish pueblos and individuals, and similar abuses occurred among the Spanish.' 43
Book 4, Title 5, Law 6 of the Recopilacion required that pueblos be
sited so that their boundaries were at least five leagues from any other
previously settled, presently inhabited Spanish pueblo, and so as to cause
no prejudice to any Indian tribe or private individual.' As the development of New Spain progressed, this goal became more difficult to
achieve, and the potential for conflict grew. The five-league distance
between Spanish pueblos was not appropriate to the New Mexican pattern
of growth outward from older pueblos. 45 Nor was the law postulating
settlements of thirty Spanish families on four square leagues, which was
not widely enforced in New Mexico.' 46 Physical boundaries determined
the size and shape of a grant, and pueblo grants much larger than four
square leagues, lawfully encompassing several villages, were made in
the late Spanish and Mexican periods. 47
141. Recopilacion, Book 4, Title 17, Law 11 (1536), cited in Glick at 36 & n.69 (cited in note
124). See also Recopilacion, Book 4, Title 12, Law 18, trans. in White at 54 (cited in note 63); F.
Hall at 24 (cited in note 63).
142. For a discussion of numerous grants in violation of Indian possessions following the Pueblo
Revolt in New Mexico, see Jenkins I (cited in note 39).
143. See, for example, Baade 11at 36-41, 53-70 (cited in note 80), for a discussion of the closing
of the open range and its watering places by ranch grantees.
144. Recopilacion, Book 4, Title 5, Law 6, trans. in White at 44 (cited in note 63); F. Hall at
57 (cited in note 63).
145. Ebright I at 14 (cited in note 71). Moreover, while Indian population in Northern New Spain
generally declined dramatically as the Spanish entered their homelands, New Mexico did not experience this phenomenon. Meyer I at 47-53 (cited in note 39).
146. See notes 81-83 and accompanying text. The Plan of Pitic in 1789 applied the four-square
league limit for towns formed by contractors or groups of private settlers, citing Book 4, Title 5,
Law 6, notwithstanding the facts that Pitic was founded by the government and had the status of
villa, which indicated that more than thirty settlers were expected. Plan of Pitic, art. 2, trans. in
Dwinelle at I I (cited in note 108).
147. See, for example, Archibald at 321, 322 (cited in note 88) (two settlements established
within three days on Canon de Carnue grant). The sizes of pueblo grants in New Mexico varied
tremendously. See, for example, Town of Atrisco Grant (82,728 acres), Metzgar, The Atrisco Land
Grant, 1692-1977, 52 N.M. Hist. Rev. 269, 279 (1977); Las Trampas Grant (28,000 acres), deBuys
at 71 (cited in note 119); San Joaquin Grant (472,736 acres), Ebright, The San Joaquin Grant: Who
Owned the Common Lands? A Historical-Legal Puzzle, 57 N.M. Hist. Rev. 5, 8 (1981) ("Ebright
II"). Although Hall translated Book 4, Title 13, Law I of the Recopilacionas vesting in the viceroys
and governors complete discretion as to the quantity of lands assigned to each pueblo, F. Hall at 52
(cited in note 63), White's translation makes clear that the governor had discretion in designating
what portion of the lands within the pueblo grant would be owned by the pueblo as propios. White
at 55 (cited in note 63).
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GRANT DOCUMENTATION
The problem of accommodating the varied interests of these vast Spanish pueblos, of the Indian pueblos, and of the Spanish private land grant
holders in a particular vicinity, often along a single stream system, was
solved in part during the grant-making procedure. In response to the
needs of poverty-stricken would-be settlers and in recognition of the
revenue possibilities of development, the Spanish and Mexican governments accelerated the pace of granting lands in the late 18th and 19th
centuries. 4 ' By carefully locating the boundaries and imposing conditions
upon enjoyment of each grant, the governor in effect declared that no
prejudice to third parties existed, and that the lands and waters could
support both the prior parties and the newcomers. 49
'
Particularly in the case of pueblo grants, the grant itself represented a
considered determination on the part of the governor and the Crown that
a new pueblo could co-exist with its neighbors on basically equal terms,
legally and practically. The conditions attached to such grants, however,
might alter substantially the ideal pueblo scheme. Pitic's grant incorporated into its ejidos a village of Indians who were to share the pueblo's
privileges. " Tierra Amarilla's grant provided that "the pastures, watering
places and roads remain free according to the customs commonly held
in each settlement."'' In that vicinity, the pastures and watering places
customarily were held in common for all the residents of the jurisdiction
of Abiquiu, not exclusively for the pueblo's settlers. 2
The effectiveness of grant documents as a means of defining and protecting the land and water rights of each party claiming such rights was
limited in several ways. First, the grant issued by the governor was often
terse, simply giving the petitioners the tract they asked for "in order that
they may settle, cultivate, and improve the same . . . without injury to
any third party as they promise in their said petition.""'
Second, a considerable amount of discretion was vested in the representative, who was ordered to give the settlers possession "under the
conditions and terms required in such cases."'"' The use of terms of art
148. See note 161. The size of grants increased in the Mexican period as well. Westphall at 143,

144 (cited in note 39).
149. Grant conditions might carefully limit the grantee's rights and might expressly provide for
revocation or some other action should the new grant prove prejudicial. For example, Diego Arias'
petition for a water grant was granted upon condition that the area and depth of the pond he sought
to build be no greater than specified in the grant, and that if injury to third parties resulted, the pond
would be opened to permit sufficient flow to downstream users. Meyer I at 154 (cited in note 39).
150. Plan of Pitic, art. 2, trans. in Dwinelle at II (cited in note 108).
151. Ebright I at 40 (cited in note 71).
152. Id. Similarly, the town of Las Vegas allocated neither propios nor dehesas, and consequently
lacked some of the water rights afforded typical pueblos. See Baade I at 35-37, 39-42, 47-51 (cited
in note 69); Margadant at 59-63, 70-72 (cited in note 62).
153. Town of Belen Grant (1740), Grant by Governor (cited in note 87). See also, Town of Chilili
Grant (1841), Petition and Grant by Governor at Frame 6 (cited in note 108).
154. Town of Belen Grant (1740), Grant by Governor (cited in note 87).
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and the reliance upon legal form protected the Crown from fraudulent
acts of its deputies, but also forced pueblo grants into a mold difficult to
break. Interested parties might successfully argue that their grant bestowed
all the rights associated with a typical pueblo, notwithstanding grant
language intended to impose special conditions.
Finally, evidence of the particularized considerations that shaped each
grant-making decision was to be found in numerous documents, including
the settlers' petition to the governor, the local council's report on its
investigation of adverse claims and other objections to the proposed grant,
the governor's grant, instructions to the representative who performed
the act of possession, and the representative's certification of the ceremony of possession. It was unlikely that all these documents could be
produced simultaneously; moreover, their provisions might not be entirely
consistent. 55 The usefulness of grant documentation in adjudications of
land and water rights disputes was impaired by these evidentiary faults.
The effectiveness of grant documents as a means of establishing land
and water rights was limited by three very real practical problems of
broader significance. First, even in the case of a perfectly executed,
carefully considered, and minutely detailed grant order, the judgment of
the governor that the available resources could support the new pueblo
as well as its predecessors might prove erroneous in time; the resulting
disputes frequently focused upon water, the most unpredictable and precious of resources in arid New Mexico. Second, the circuitous and everchanging lines of authority descending from the Crown to local authorities
in the frontier province of New Mexico, combined with the distances and
costs involved in obtaining confirmations of title from the viceroy or the
Spanish King, created opportunities for the issuance of fraudulent and
otherwise defective titles. Third, although the Crown in theory did not
recognize adverse possession as a route toward lawful ownership of lands
and waters, land grant policy in practice made some accomodations for
numerous productive squatters. 156
155. See, for example, Tierra Amarilla Grant documents, Ebright I at 32-43 (cited in note 71)
(inconsistencies resulted in confirmation by Congress as private land grant, under recommendation
by Surveyor General); Villa of Albuquerque documents, Greenleaf II at 7-13 (cited in note 89)
(extensive documentation certifying founding of villa located but not the grant itself).
156. First, see Meyer I at 39, 40 (cited in note 39) (abandonment of towns due to water shortages);
deBuys at 72 (cited in note 119) (Las Trampas founded to reduce overcrowding in Santa Fe); Archibald
at 318-20 (cited in note 88) (abandonment, order to resettle San Miguel de Camue, settlers' refusal
to return to Apache country and demolition of partly completed village). Second, see Simmons I
(cited in note 88); Reynolds at 23-41 (cited in note 78) (chronological accounts of of administrative
authority in New Spain and Mexico). Third, although Book 4, Title 12, Law 14 maintained the
Crown's right to recover any lands in New Spain not granted in due form, subsequent orders permitted
settlers to perfect defective titles and to obtain titles for mere possessions. See Recopilacion, Book
4, Title 12, Law 14, trans. in White at 52 (cited in note 63); F. Hall at 22 (cited in note 63). See
also note 160.

Summer 19881

PUEBLO WATER RIGHTS

The Spanish government's response to title disputes and to overreaching
by settlers was to call for massive reviews of titles to land and waters.
All landholders were required to submit their titles to the proper authorities, who were empowered to confirm valid titles; to reach a composition
issuing new titles to persons whose possession had exceeded the bounds
of their lawful grants upon payment of a moderate price; and to compromise land held without any just title, selling it at auction or making
a composition delivering good title to the individuals who had denounced
the transgressors.' Lands unlawfully acquired from Indians were not
subject to composition but were to be restored to the Indians. 5 " Lands
restored to the Crown were first to be distributed to the Indians who
needed them or reserved for the growing Spanish pueblos; the remainder
were returned to the Crown for future dispositions."'
Confirmation fees, sales, and compositions made title reviews a significant source of royal revenues, and major reviews were ordered in
1591, 1617, 1646, 1753, and 1813. Each took years to complete. In the
interim, the procedures for clarifying titles were followed in making new
grants and in adjudicating disputes between grant holders. " The pro157. Recopilacion, Book 4, Title 12, Laws 14, 15, 16, trans. in White at 52, 53 (cited in note
63); F. Hall at 22, 23 (cited in note 63).
158. Recopilacion, Book 4, Title 12, Laws 9, 17, 18, trans. in White at 51, 54 (cited in note
63); F Hall at 20, 24 (cited in note 63).
159. Recopilacion, Book 4, Title 12, Law 14, trans. in White at 52 (cited in note 63); F. Hall
at 22 (cited in note 63). The Indian pueblos, furthermore, were to be given preference in making
compositions for lands occupied without proper title. Recopilacion, Book 4, Title 12, Law 19, trans.
in White at 54 (cited in note 63); F. Hall at 24 (cited in note 63). See also note 160.
160. The Cedula of Nov. 1, 1591, codified in Recopilacion, Book 4, Title 12, Law 15, established
the basic pattern of title reviews, confirmation, composition, and sales. See notes 157-59 and
accompanying text. Cedula of Nov. I, 1591, trans. in F. Hall at 12, 13 (cited in note 63).
An order dated June 17, 1617, required royal confirmation of all titles issued by subordinate
officials. Recopilacion, Book 4, Title 12, Law 16, trans. in White at 53, 54 (cited in note 63); F.
Hall at 23 (cited in note 63). Over a century later, another cedula, dated Nov. 24, 1735, again called
for royal review of all grants. F. Hall at 14 (cited in note 63). In the meantime, Philip IV had ordered
an investigation of Indian lands on June 30, 1646, with the purpose of identifying and protecting
Indian holdings. Recopilacion, Book 4, Title 12, Laws 17, 18, 19, trans. in White at 54 (cited in
note 63); F. Hall at 24 (cited in note 63).
The sweeping reform of titles ordered by the Cedula of Oct. 15, 1754 attempted to clarify the
rights of small landholders, who were given the opportunity to present their titles for confirmation,
to enter a composition of defective titles, or to purchase lands held in excess of their titles. Many
of these landholders, unable to afford the expense of royal confirmation of title, had remained in
possession but had failed to improve their lands, fearing denouncement by others, who might
challenge their titles successfully, remove them, and purchase their lands. The order extended
substantial protection to the claims of Indians and of Spanish settlers in possession before 1700. It
provided that lands occupied prior to 1700 would be confirmed at no cost to the possessor, whether
he presented a good title or a defective title, or, in a departure from the laws of the Recopilacion,
merely made proof of his ancient possession as a title of just prescription. Cedula of Oct. 15, 1754,
trans. in White at 63-67 (cited in note 63); F Hall at 31-38 (cited in note 63); Reynolds at 50-57
(cited in note 78).
On Jan. 4, 1813, the Spanish Cortez, issuing orders in the name of the deposed King, commanded
that all vacant royal and municipal lands, except the municipal ejidos necessary for the pueblos, be
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cedures ordered for each title review reflected a peculiar degree of emphasis upon protecting Indian rights, upon facilitating confirmation of
titles to small landholders, and upon recognizing titles by prescription in
long-standing possessors.' These systematic explications of the legal
rights of landholders were intended to achieve in an orderly manner the
most beneficial use of land and water resources in the Indies. Rare were
the circumstances in which a pueblo's right to use the waters flowing
through it could support a claim of right to consume all the water to the
exclusion of its neighbors. 62
'
The fourth question the pueblo rights doctrine raises is, who properly
can raise a claim of pueblo water rights? The Recopilacion suggests that
only pueblos authorized by the governor and confirmed by the Crown
would be tolerated; indeed, unauthorized settlements were made upon
pain of death. 6" An examination of the title review orders, however,
suggests that in some circumstances the Crown was willing to legitimize
such occupations. Furthermore, the history of pueblo grant practices shows
that pueblo grants frequently were issued to groups of settlers who had
already occupied and improved the sites they requested."
A more complete answer to this question will be given, infra, with a
reduced to private ownership. This was ordered to raise funds to pay off the national debt, to grant
a premium to those who had served in the war effort, and to help citizens who did not own land.
Decree of Jan. 4, 1813, trans. in F. Hall at 45-48 (cited in note 63); Reynolds at 83-87 (cited in
note 78).
For a general discussion of compositions, with examples, see Baade I at 8-14 (cited in note 69);
Baade 11at 36-41 (cited in note 80).
161. See Spanish colonization laws, discussed at notes 156-60. The Mexican government demonstrated similarly mixed motives in its land grant policy. The newly formed Republic of Mexico
issued its first colonization law on Jan. 4, 1823, providing for grants to individual colonists and to
empresarios promising to bring 200 families into Mexico. It was repealed shortly thereafter, on Apr.
11, 1823. A new government enacted the Colonization Law of Aug. 18, 1824, which authorized
the Mexican states to regulate the distribution of lands. This law, unlike that of 1813, forbade the
redistribution of vacant lands privately owned or belonging to pueblos, and required central approval
for colonization of the frontiers. New Colonization Law of Jan. 4, 1823, trans. in J. Rockwell at
617-20 (cited in note 128). See also Reynolds at 32, 33 (cited in note 78). Decree of Aug. 18, 1824,
trans, in Rockwell at 451-53 (cited in note 128); F. Hall at 148, 149 (cited in note 63).
General rules for the colonization of the territories, including New Mexico, were issued on Nov.
21, 1828. The terms of the pueblo grants issued under this law were similar to those made under
Spanish law, although a minimum of twelve families, not ten, was required. This law also established
minimum grants of land to individual settlers within pueblos, and maximum grants to private
individuals. General Rules for the Colonization of the Territories of the Republic, Mexico, Nov. 21,
1828, trans. in F Hall at 149-52 (cited in note '63). See also Decree of Apr. 6, 1830, trans. in
Rockwell at 621 (cited in note 128).
Subsequent Mexican laws directed that lands be sold, not granted gratuitously, except to fulfill
obligations to soldiers and Indians. See Rockwell at 627-41 (cited in note 128); Reynolds at 25780 (cited in note 78).
162. See notes 220-258 and accompanying text for examples.
163. Recopilacion, Book 4, Title I, Law 4, trans. in White at 41 (cited in note 63).
164. See, for example, Town of Atrisco Grant, Petition and Grant (1768), SG # 145, File 184,
SANM, Reel 26, Frames 31-37; San Antonio de las Huertas Grant (petition and occupation 1765,
grant 1767); Smith at 37 (cited in note 70); SG #144, SANM, Reel 26, Frames 928-34.
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look at some repartimientos de aguas, judicial allocations of disputed
water privileges. They indicate that, while formal pueblo status was an
extra factor weighing in favor of the pueblo's claim to water, the claims
of groups of settlers who lacked pueblo grants would receive full consideration.""
Plan of Pitic: A Restatement of Spanish Water Law
The positive law underlying the adjudication of water rights disputes
is summarized concisely by the Plan of Pitic. The Plan is a comprehensive
set of instructions issued in 1789 for the founding of the new town of
Pitic (present-day Hermosillo, Sonora, Mexico) and the seminal 18th
century statement of colonization law in New Spain. '" Although it constituted a detailed solution for a particular site, the Plan cited the Recopilacion extensively. Its adoption in other new settlements in New Mexico,
Nueva Yizcaya, Sonora and the Californias was ordered with royal approval. 67
Indeed, Pitic was not a archetypal settlement. Established in 1741 as
a military presidio and reestablished in 1783 pursuant to this Plan, Pitic
was designated a villa, a settlement of a size matched by only four New
Mexican communities. ' A large irrigation ditch already had been constructed when the villa formally was founded. Moreover, the Plan incorporated a village of Indians within the town's boundaries.' 6
The first pueblo water rights question asks what sources the pueblo is
entitled to use. The critical role that water played in pueblo site selection
was demonstrated by the order to the governor to designate Pitic's size
based upon the potential of its lands, which could be fertilized by means
of irrigation by the existing large canal, 7"
As in most pueblo grants, all the "water privileges" within the pueblo's
boundaries were granted for the "common benefit of the Spaniards and
Indians residing therein."'' The waters of the river within the pueblo's
boundaries therefore were held in common.
165. See, for example, notes 246-49 (Angostura), notes 251-58 (Arroyo Seco), and accompanying
text. See generally notes 212-13 and accompanying text.
166. Plan of Pitic, translated in Dwinelle (cited in note 108).
167. The villa of Pitic was founded in 1783, leading some historians to doubt the validity of the
Plan. A credible explanation for the discrepancy in dates is that the city was founded pursuant to
the instructions in 1783, but royal approbation of this particular scheme as a model for future
settlements was slow in coming. See Meyer I at 30-35 (cited in note 39); Greenleaf I at 102 and
n.51 (cited in note 63).
168. Greenleaf I at 102 (cited in note 63). See generally note 68.
169. Plan of Pitic, art. 2, trans. in Dwinelle at I I (cited in note 108).
170. Id., art. 1, trans, at II.
171. Id., art. 6, trans. at 12. It provided: "The tract of four leagues granted to the new settlement
being measured and marked out, its pastures, woods, water privileges, hunting, fishery, stone
quarries, fruit trees, and other privileges shall be for the common benefit of the Spaniards and
Indians residing therein, and it its suburb or village 'de los Seris,' as shall also be the pastures of
the lands and estates. ....
"
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"[Hiouses, building lots and water privileges" were to be distributed
to the settlers.' The Plan described in detail the manner in which pueblo
officials were to allocate the common irrigation waters among the settiers.' 7 3 It imposed no express limitations, however, upon the pueblo's
right to withdraw quantities of water from the river into its irrigation
system.
The second pueblo rights question asks for what purposes the pueblo
may properly take water pursuant to its pueblo water right. Domestic
water supply was not addressed directly, but surely personal and animal
watering uses were included among the water privileges granted in common. The royal commissioner was instructed to sketch a plan of the
streets and house lots of the town, whose "cleanliness and health [was]
' The Plan authorized Pitic's town council
to the benefit" of the residents. 74
to promulgate ordinances upon the subjects most useful and necessary to
the better management of the community. ' Fountains and springs, public
laundry tanks, and separate ditches were among the facilities the pueblo
might provide to meet the drinking, cleaning, and sewage needs of the
residents and their animals.' 76
The Plan focused upon irrigation uses and ordered the design, building,
maintenance, and administration of a community ditch system. 17 7 Water
rights for purposes of irrigation followed the familiar pattern of the Recopilacion. After laying out the town site and the bienes communales,
the royal commissioner was to identify and divide into suertes the productive lands irrigable by means of the ditch and likewise to identify and
divide into suertes the cultivable lands de temporal. '71
Eight of the irrigable suertes, along with their implicit water rights,
were to be assigned to municipal ownership as propios. 17' The commissioner was given discretion to distribute the remaining suertes, irrigable
and de temporal, to the individual settlers, and to reserve suertes for later
distributions.' The settlers received water rights attached to their irrigable suertes.
The extent of those irrigation water rights was clearly defined in the
Plan of Pitic. The commissioner was to "take particular care" to distribute
the waters so that all irrigable lands might partake of them.' 8' With the
172.
173.
174.
175.
176.
124).
177.
178.
179.
180.
181.

Id.,
Id.,
Id.,
Id.,
See

art. 3, trans. at II, 12.
arts. 6, 19, 20, trans. at 12, 15, 16.
art. 8, trans, at 12, 13.
art. 24, trans, at 17.
Meyer I at 66-70 and n.87, 112 (cited in note 39); Glick at 21, 45, 46 (cited in note

Plan of Pitic, arts. 19, 20, 21, trans. in Dwinelle at 15, 16 (cited in note 108).
Id., arts. 8, It, 12, 13, trans. at 12, 13.
Id., art. 14, trans. at 13, 14.
Id., arts. 15, 16, 17, 18, trans. at 14, 15.
Id., art. 19, trans. at 15, 16.
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assistance of "skillful or intelligent persons," he was to divide the territory
into districts (partidos), marking out for each a ditch running from the
main source, and assigning each partido a quantity2 of water, sufficient
for its irrigation, to be taken from the main ditch. 1
Each landowner within a partido had the right to take water only from
the appropriate ditch and to take only his share,' which was measured
in terms of the hours during which he was entitled to irrigate his croplands.
Each landowner's allotment was not permanently fixed but was determined by an annually appointed alcalde who "with equity and justice"
was to distribute the waters in proportion to the need of the landowner's
crops."8 4 Each landowner's water rights were not absolute but depended
upon relative needs of his partido neighbors and of other partidos and
upon the flow available to the pueblo as a whole.
Furthermore, the landowner's right to a share of the water entailed
certain obligations. He was bound to irrigate in his turn or to compensate
the alcalde's servant for doing so, in order to prevent injury to the public
and the community due to the want of provisions. ' In practice, however,
irrigation turns were enforced only when water was scarce, and users
could draw as much water as they desired in times of plenty. 86 Each
landowner also had a duty not to waste water; he was to take only the
water necessary and to share the cost of leakage-reducing lime and stone
diversion outlets. Each landowner owed a continuing duty to contribute
labor to the repair and cleansing of the dams and ditches of his partido,
pro rata to the number of suertes he owned there, and to the repair and
cleansing of the main ditch.' 7
The third pueblo water rights question asks whether the existence of
other landowners in the vicinity of the pueblo imposes limits upon the
amount of water the pueblo may consume. The Plan of Pitic stated how
this site complied with the Recopilacion'srequirements that pueblo grants
be located so as to cause no prejudice to any Spanish pueblo, private
individual, or Indian pueblo.'
First, the peculiar fact that the villa incorporated a pueblo of Seri Indians
within its boundaries was not viewed as prejudicial to the Indians, who
were to enjoy "the same benefits public and common that the settlers
may have, and of which at present those same natives are wanting, owing
182. d.
183. Id.
184. Id., art. 20, trans. at 16.
185. Id., art. 20.
186. Simmons III at 144 (cited in note 124).
187. Plan of Pitic, arts. 19, 21, trans. in Dwinelle at 15, 16 (cited in note 108).
188. See Recopilacion, Book 4, Title 5, Law 6, trans. in White at 44 (cited in note 63); F Hall
at 57 (cited in note 63); Sanchez at 39 (cited in note 63).
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to their indolence, their default of application, and of intelligence." ' '
Despite these protestations of benevolence, the Plan guaranteed irrigation
rights only to the Spanish settlers, not to the Indians. Second, the mere
fact that Pitic was more than five leagues distant from any Spanish pueblo
was offered to demonstrate compliance with the Recopilacion's criteria
both for that separation between Spanish pueblos and for no prejudice to
private individuals.'" It appears, however, that there were other landholders in the vicinity, for the Plan provided that Pitic's inhabitants were
to "enjoy equally the woods, pastures, and water privileges" of the royal
and vacant lands outside the pueblo in common with the inhabitants of
neighboring pueblos."'
The grant to Pitic in effect concluded that all present residents could
co-exist on equal terms. The King reserved the power to reconsider the
issue of prejudice in the process of making subsequent grants of vacant
royal lands. 2
The final pueblo water rights question asks who can properly raise a
claim of pueblo water rights. The possibility that Pitic would engage in
water rights disputes with its neighbors was not anticipated, for the initial
decision about the settlement's size, a villa, was based upon an assessment
of the site's resources. 9' 3 Development, not overpopulation, was the dominant theme of pueblo grants. In this case, the Plan set into place an
administrative system for best allocating water resources within the pueblo;
the repartimiento de aguas would provide a judicial solution to the allocation of water among entities within the vicinity. In such an adjudication, Pitic would enjoy the favored status of a lawfully authorized,
formally founded pueblo, as well as the relative priority of its establishment date. '"
LIMITATIONS UPON THE PUEBLO WATER RIGHT
As the Plan of Pitic and other pueblo grants demonstrate, the Spanish
and Mexican model of the discrete pueblo necessarily was modified in
practice in order to accomodate the interests of other waters users. First,
an inquiry into the treatment of different water sources reveals that ground189. Plan of Pitic, art. 2, trans. in Dwinelle at II (cited in note 108).
190. Id.
191. Id., art. 7, trans, at 12. It provided that Pitic's "residents and natives shall enjoy equally
the woods, pastures, water privileges, and other advantages of the royal and vacant lands that may
be outside the land assigned to the new settlement, in common with residents and natives of the
adjoining and neighboring pueblos, which bounty and privilege shall continue as long as they are
not changed or altered by His Majesty....
192. Id., art. 7.
193. Id., art. I, trans. at I I.
194. See notes 213-18 and accompanying text.
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water emerging onto an individual's landholding from a spring generally
was his to exploit. If the spring fed a stream used for the pueblo's supply,
however, or if the spring arose on the common lands of the pueblo, it
was held by the pueblo in common for its residents.'s
Second, an inquiry into the purposes for which water could properly
be taken reveals that every person was entitled to consume water for his
domestic and animal watering needs, but that his right to use water for
irrigation and for industrial uses such as mills and mining operations
depended upon appropriate royal authorization.' These distinctions in
part provide an answer to the fourth pueblo water rights question: Who
can raise or resist claims of pueblo water rights.
That fourth question is answered more completely by an inquiry into
the third question raised by the pueblo water rights doctrine: what limitations upon pueblo water consumption were imposed due to the presence
of other landholders and water users nearby. Because the rights to consume
water for domestic and animal watering purposes and to exploit underground sources were recognized generally, the question of relative rights
in a limited water supply usually arose in regard to the use of surface
waters for irrigation and industrial purposes. The nature of the grantmaking procedure provides a partial answer, for each grant petition occasioned an official reevaluation of the adequacy of water supplies in the
particular vicinity. The petition was granted, denied, or issued with express conditions designed to prevent prejudice to third parties.
The question about the relationship of the pueblo's water rights to the
rights of other users is answered most fully, however, by an examination
of adjudications of water disputes. The language of pueblo and private
land grants was often vague and open to interpretation; many grants
provided that the grantee's occupation was to occur without prejudice to
Indians, Spanish pueblos, or private individuals. 97 While in extreme
situations the Crown might exercise its powers of eminent domain over
private grants and its power to revoke pueblo grants, ordinarily the royal
courts resolved disputed water rights issues."'
195. See notes 110-16 and accompanying text. See also Meyer I at 120 (cited in note 39). See,
for example, Glick at 29 and n.63 (cited in note 124) (Presidio of San Antonio de Bexar's use of
San Pedro springs).
196. See notes 122-129 and accompanying text. See, for example, Meyer I at 119, 121 (cited in
note 39) (no permission needed to draw from any of six acequias intended for domestic water in
Presidio de Santa Rosa in Coahuila).
197. Meyer I at 152-54 (cited in note 39); Taylor I at 195-96 (cited in note 39). See, for example,
Town of Belen Grant, Grant by Governor (1740) (cited in note 87); Town of Atrisco Grant, Grant
by Governor (1768), SG #145, File 184, SANM, Reel 26, Frame 37.
198. See, for example, Meyer I at 39, 40 (cited in note 39) (examples relocation or abandonment
of pueblos due to insufficient water supply); id. at 155 (seizure of private lands and waters for
purposes of defense against Indian attacks).
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ADJUDICATION OF PUEBLO WATER RIGHTS DISPUTES
Procedures of the Repartimiento de Aguas
The courts examined the claims of all the water users, Spanish and
Indian, grantholders and unauthorized occupants, in title disputes, in
compositions with the government for lands and waters, and, most importantly, in repartimientos de aguas. The repartimiento de aguas was a
judicial proceeding in which the water users of a vicinity were given the
opportunity to demonstrate their needs and their claims of right. The
judge assessed their arguments and the capacity of the water supply, and
then issued an allocation of the available waters among the present users.
He strove to satisfy present needs while respecting special claims of right
based upon prior use of the water and upon pueblo status.
The repartimiento decrees were often worded generally, simply establishing an order of priority among the claimants and leaving specific terms
to be worked out by local authorities.'" Some of the decrees, however,
expressly awarded to claimants turns in the irrigation cycle or quantities
of continuous water flow.'re The repartimiento decree was not a final
distribution of waters but was subject to revision as changing needs and
conditions dictated. 20'
The repartimiento de aguas was employed when attempts at informal
settlements failed. Even in times of shortage, water users similarly situated usually were able to reach informal agreements based on the traditional Spanish water law principles that everyone was entitled to some
water and that need was the most important determinant of right.2 2 Within
the pueblo, water disputes were adjudicated by the same officials, sometimes called water judges, who made ongoing water allocations to pueblo
landholders. A pueblo's decision to alter its water distribution practices
to the injury of some individual holders of land and water rights would
be upheld by the royal courts so long as the pueblo acted for the common
good.2" 3
199. Taylor I at 201 (cited in note 39); Meyer I at 135, 152, 153, 163 (cited in note 39).
200. For a discussion of the development of a system of turns and its implementation in San
Antonio, Texas, see Glick (cited in note 124). An early (1722) New Mexican repartimiento allotted
to private landowners using the waters of the Rio de Santa Fe turns in length proportionate to the
size of each landowner's cultivated plot. Taylor Ill at 31, 32 (cited in note 68). Allotments of
continuous water flow measured in surcos comprising approximately 51 gallons of water per minute
were made to the Indian and Spanish pueblos involved in repartimientos of the Apuanas River in
Durango, see notes 219-22 and accompanying text, and to the residents of Arroyo Seco in a
repartimiento of the Rio Lucero in New Mexico, see notes 250-58 and accompanying text. See
Taylor IIl at 31-35 and n.82 (cited in note 68).
201. Taylor 11at 2 (cited in note 40).
202. Tyler at 48, 49 (cited in note 39); Meyer I at 145 (cited in note 39); Glick at 45-48 (cited
in note 124).
203. For reasons related to the common good, propios water claims sometimes received precedence
over those of individual settlers. Meyer I at 156 (cited in note 39). On the other hand, in an 1808
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Informal settlements were favored as well in disputes between pueblos
and water users outside their boundaries. Pueblo Indians as well as the
Spanish understood and utilized these settlement procedures.' The alcalde mayor, who served as the only local court, was empowered to
suggest suitable agreements between parties who brought formal complaints.2 5 Indeed, the Mexican Republic by 1840 required mediation
attempts in all civil and criminal cases.'t The alcalde mayor, moreover,

could order temporary terms for water usage pending full-scale judicial

inquiry.2 7
By the 18th century and the period of New Mexico's resettlement, the
procedure for a repartimiento de aguas was well established.2 °" The first
step was a request for the litigants to present a just title for lands and
waters. A formal merced or grant of water was the strongest evidence of
title and right. Except in the case of mills, however, such grants rarely
were made. 2' Moreover, the authenticity of grant documents was subject
to challenge, and, in the hinterlands of New Mexico, titles in proper form
were hard to acquire and to retain.2" '
case from Monterrey, the town's scheme to construct a new ditch above that of a private landholder,
diverting his water supply, was struck down by the courts. The town desired to hold the water as
propios and to charge private users for its use. The private landowner prevailed, however, because
he had a prior legal right to irrigate his orchard lands and because he gratuitously contributed his
excess water to the poor people of the city. Id. at 158-59.
204. Tyler at 23 and n.67 (cited in note 39).
205. For example, in a land dispute of 1815, the alcalde proposed a compromise under which
the Taos Pueblo Indians would permit the Hispanic occupants of Arroyo Hondo to remain within
the Indian pueblo's league in exchange for payment of 50 head of cattle and horses. The Indians
declined this offer, and brought their case to the Governor, who encouraged continued efforts by
the alcalde to reach an oral settlement, but concluded that right was on the side of the Indians. W.
Taylor, Notes on Rio Hondo, Rio Seco, and Taos Pueblo Documents, 4-6 (1979) (unpublished
manuscript prepared for State ex rel. Reynolds v. Aamodt, No. Civ 6639 D.N.M.) ("Taylor IV").
206. Under the process known as concilacidn,the litigants' positions were presented to the alcalde
by hombres buenos, who were directed by the alcaldes to reach a compromise solution acceptable
to both sides. Tyler at 23 (cited in note 39).
207. For example, an order of 1824 authorized the joining of the Santa Ana Pueblo Indians and
the citizens of Angostura as co-tenants in Santa Ana's ditch until a local hearing of both sides was
made and the matter resolved. W. Taylor, Notes on Land and Water Cases for Angostura and the
Indian Pueblos of Santa Ana and San Felipe (1979) (unpublished manuscript prepared for State ex
rel. Reynolds v. Aamodt, No. Civ 6639 D.N.M.) ("Taylor V"); see notes 246-50 and accompanying
text.
208. Taylor III at I (cited in note 68). While water rights might be clarified in the course of a
composition of land titles, no composition was undertaken merely to establish title to water. Taylor
I at 14 (cited in note 40).
209. Taylor found 101 separate water grants among over 4000 land and water grants made between
1542 and 1616. He found only one case involving a water merced among 22 litigations recorded
from 1538 to 1800. Taylor I at 197, 201 (cited in note 39).
210. Meyer I at 146 (cited in note 39). The requirement of title documentation weighed heavily
upon the Indians, whose grants sometimes disappeared in the course of legal proceedings. Id. at
147. The implicit right of the Indian pueblos to a league of land in each direction often, though not
always, was respected by higher government authorities. See, for example, Jenkins I at 129 (cited
in note 39) (Santa Clara Pueblo, 1786).
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Because formal grants of water rarely resolved water rights disputes,
the complete repartimiento procedure typically was employed. The judge
determined whether an official distribution of water to users in the vicinity
previously had been recorded. If such a distribution existed, it remained
valid unless a revision appeared to be in order. If no such distribution
existed, the judge initiated an investigation into the present and potential
irrigation capacity of the sources of water and into the historical uses and
needs of the landowners. He then drew up a repartimiento de aguas for
the users, defining their relative rights.2"'
The repartimiento proceedings recorded indicate that the third pueblo
water rights question, how much of the water supply may the pueblo
consume when there are other users of the same sources, has an an easy
answer and a hard one. The decrees make clear that the pueblo almost
never received all of the available waters in a repartimiento. The repartimiento records show that the pueblo's allocation of water was the product
of a complex determination oriented towards a pragmatic solution and
tilted in favor of parties claiming dire present need.
The records of repartimiento proceedings indicate that the fourth pueblo
water rights question, who properly may raise a claim of pueblo water
rights, has both a narrow and a broad answer. Evidence of the preferential
treatment afforded Spanish pueblos outside New Mexico and Indian pueblos throughout New Spain suggest that formally perfected pueblo status
was an important factor weighing in favor of an allocation of water
rights.212 It was not dispositive, however. The New Mexican cases indicate
that, on the bases of prior use, no prejudice to third parties, and the
common good, groups of Spanish settlers lacking pueblo grants or possessing defective pueblo grants succeeded in obtaining water allocations.
These allocations took the form of grants of waters or repartimiento
decrees, which gave the needy settlers express legal authorization to use
their allocation until a new repartimiento was effected.2" 3
The "Pueblo Water Right" Reconsidered
A reconsideration of what is meant by the pueblo water right is appropriate at this point. A formally founded Spanish pueblo whose title
was not subject to legal challenge and whose rights to consume water
from a particular source were limited neither by grant conditions nor
judicial decree may be said to enjoy the archetypal pueblo water right,
that associated with the model of the discrete pueblo. The variations on
this "pueblo water right" cover a broad spectrum.
The pueblo's rights might have been expressly limited permanently,
211. Taylor I at 201 (cited in note 39).
212. See Taylor IV at 2 (cited in note 205).
213. Meyer I at 136 (cited in note 39); Taylor I at 201-203 (cited in note 39).
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by its grant or by subsequent judgments, or limited temporarily, by a
repartimiento decree. Furthermore, the pueblo's status as a pueblo might
be questionable, because of substantive errors such as encroachment upon
Indian lands, because of technical flaws, or because the settlers failed to
satisfy the original grant conditions or simply declined in number. Conversely, a settlement lacking pueblo status for a number of reasons might
have acquired some sort of permanent water rights, by means of a subsequent pueblo land grant or a grant or purchase of water rights, or
temporary rights, pursuant to a repartimiento decree.
Although a strict reading of the Treaty of Guadalupe Hidalgo would
permit recognition only of those water rights to which legal title had been
established in 1848, the repartimiento proceedings make clear that legal
right was just one consideration in the recurrent process of allocating
water rights in New Spain and the Republic of Mexico." 4 Even if the
inquiry is limited to legal right or title as of 1848, however, such right
or title in many, if not most, cases was expressed in vague language that
only can be quantified properly in a repartimiento-like evaluation of the
relative rights and needs of all water users. Because the Spanish and
Mexican system under which the expansive water rights of pueblos arose
did not contemplate formal allocations until the demands upon a source
exceeded its capacity, a repartimiento-like analysis of 1848 conditions
would not be true to the Mexican model.215 Nor would such an analysis
be consistent with the spirit of the New Mexico legislature's attempts to
preserve and codify some aspects of community land grants and common
26
waters. Nor, in the end, would such an analysis be possible today. 1
The questions about how Spanish and Mexican water law principles
can and should be implemented in quantifying pueblo water rights today
are ultimately for the courts to decide. The general principles guiding the
rather subjective repartimiento process and in practice defining the water
rights of pueblos in New Mexico prior to the American entry can be
drawn from the recorded repartimientos in New Mexico and other areas
of New Spain.
Principles of the Repartimiento de Aguas
A general examination of the repartimiento procedure shows that several factors were considered in assessing the interests of each claimant,
214. See Treaty of Guadalupe Hidalgo (cited in note 41).
215. Taylor I at 206, 207 (cited in note 39); Meyer I at 135, 136 (cited in note 39); Tyler at 47
(cited in note 39).
216. See, for example, N.M. Stat. Ann. §§49-1-16, 49-2-15 (1978) (trespass on common waters
of land grant); N.M. Stat. Ann. §§72-10-1 to -10 (community springs or tanks of water); N.M.
Stat. Ann. §§ 73-2-1 to 64 (1978 and Repl. Pamp. 1986) (common ditches or acequias).
Although the District Court for the District of New Mexico has attempted such an analysis, see
State ex rel. Reynolds v. Aamodt, 618 F. Supp. 993 (D.N.M. 1985), Baade I argues that such an
approach is "unworkable." Baade 11at 95 (cited in note 80).
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including (1) prior use, (2) legal right, (3) need, (4) prejudice or injury
to third parties, (5) intent or purpose of use, and (6) equity and the
common good.2 7 These factors were interrelated, of course, and were
balanced against the countervailing interests of other claimants in order
to reach an allocation that achieved the greatest common good with the
least harm to third parties. 2t The pueblo's right to water was determined
not only by its legal right but also by the special claims it could make
regarding each factor.
Prior Use and Legal Right
The importance of prior use, particularly in conjunction with legal right
stemming from pueblo status, is demonstrated by the well-documented
series of repartimientos of the Apuanas River in Durango.2" 9 San Francisco
de Malpais, a congregacion, or pueblo, of relocated Indians, was founded
in 1553. Ten years later, the Villa of Nombre de Dios, populated by
Spaniards and Mexican Indians, was formally established nearby. Spanish
ranchers with private land grants for haciendas soon entered the area. In
1573, the ranchers brought about the first formal allocation of the waters
of the Apuanas River. The repartimiento decree divided the river water
into three ten-day allotments monthly, and assigned two of these allotments to groups of hacienda owners. The Indian and Spanish pueblos
were not allotted water and did not participate, but other water sources,
or the third share, might have been available to them.
in0
In 1679, the Indian pueblo of Malpais received from the Audiencia 22
water,
of
surcos
one-half
and
two
of
assignment
formal
a
City
Mexico
a definite, continuous flow which in effect established that the pueblo's
right was superior to that of the private landholders. The prior and superior
right of the pueblos was affirmed in a repartimiento of 1748, which
217. Meyer I at 148-64 (cited in note 39); Taylor 11at 16 (cited in note 40); State ex rel. Reynolds
v. Aamodt, No. Civ 6639, Special Master Amended Findings of Fact on the Rights of the Pueblos
Under Spanish and Mexican Law, Finding of Fact No. 23 (D.N.M. 1984). The district court ruled
this finding of fact unnecessary to his decision. State ex rel. Reynolds v. Aamodt, 618 F Supp. at
997.
218. Taylor III at 29 (cited in note 68) (repartimiento so that all can irrigate their lands); Taylor
I at 201 (cited in note 39) (ideal repartimiento a division acceptable to all the farmers); Tyler at 4749 (cited in note 39) (ideally, all should be able to irrigate some of their land); Meyer I at 150-55,
161-63 (cited in note 39).
The common good frequently could be equated with the rights of formal pueblos, both Spanish
and Indian. The pueblo generally received preferential treatment in the allocation of water rights as
against private claimants, as Professor Taylor argues. Taylor II at 3, 4 (cited in note 40); Taylor Ill
at 6-12 (cited in note 68). This preferential treatment was not merely a result of pueblo status but
reflected considerations of priority in time and a recognition at the time a pueblo was formed that
its needs would expand. The expansion of a pueblo's were of course could be controlled to some
degree by subsequent grants of individual suertes within the pueblo grant. Meyer I at 154-59 (cited
in note 39).
219. Taylor Ill at 33-35 (cited in note 68).
220. Id. at 34, n.82.

Summer 1988]

PUEBLO WATER RIGHTS

allocated to Malpais and Nombre de Dios one-half of the available water
to satisfy their needs; the other one-half, considered residue, was assigned
to the private haciendas. Again in 1750, the needs of the two pueblos
were met first by a fixed allotment of three and one-quarter surcos; the
residue was assigned to the haciendas, and several smaller estates that
had tapped the river without authorization were denied any water.22 '
In the Malpais-Nombre de Dios repartimientos, the primary right of
the two towns appears to have been based on the factor of their prior use
or antiguidad.2 22 Despite the differences in their founding dates, the two
towns were treated equally, for they both claimed the factor of legal right
arising from pueblo status. Their larger 18th century water allocations
suggest that the pueblos had some right or claim to more water as their
needs increased. The factor of need was inextricably interwoven with
their legal rights, as were the government purposes that led to the towns'
establishment and the common good to be realized in helping them to
flourish.
Primary and Secondary Legal Rights
As in the Malpais-Nombre de Dios judgments, repartimientos decrees
often instituted a preferential order of primary and secondary water rights.
This approach was adopted from the government's policy of distributing
to needy individuals and groups sobrante rights to use the excess water
remaining after the Indian or Spanish pueblos with primary rights fulfilled
their needs.223 This government policy was in turn adopted from a practice,
common among private landowners, in which individuals water rights
holders donated or sold to their waterless neighbors the irrigation waters
that the primary owners did not want or need. 24
The holder of a sobrante right was entitled to use any excess water,
sobras, that became available when the holder of the primary right failed
to consume his entire allotment. These excesses were caused by variations
in precipitation and consumption along a watercourse. Once a sobrante
right was extended by the government, the courts, or private individuals,
the law protected its recipient against third-party claims.225
Need and Prejudice to Third Parties
At the heart of the sobrante concept, and of Spanish and Mexican water
law in general, was the repartimiento factor of need. Guidelines for the
settlement of water disputes issued from Santa Fe in 1720 ordered water
221. Id. at 34, 35 and n.83.
222. See Tyler at 47 (cited in note 39); Taylor I at 202-206 (cited in note 39).
223. Meyer I at 137-140 (cited in note 39); Taylor I at 203 (cited in note 39).
224. Meyer I at 137, 138 (cited in note 39).
225. Id. at 139; Taylor Ill at 34, 35 (cited in note 68) (repartimiento decree awarding Malpais
and Nombre de Dios first rights in available water; residue apportioned among private users).
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judges to verify the greatest needs and to divide the water, giving to each
what he needed. 226 The 1722 repartimiento of the waters of the Rio de
Santa Fe accordingly allotted water to each private landowner in proportion to his cultivated lands. 227 Article 20 of the Plan of Pitic similarly
ordered that water be allocated in proportion to the needs of each landowner's crops.228 Petitions for grants of farmland and for sobrante rights
to water invariably asserted the petitioners' great need for water. 229 The
factor of prejudice or injury to third parties operated as a limitation on
the principle of satisfying needs when water was not abundant. Conversely, arguments in favor of grants and repartimiento allotments on the
grounds that no prejudice to third parties would result met with considerable success, especially when the petitioners were Spanish and the
established third parties were Indians.23 °
The Mexican territorial government of New Mexico, broadly interpreting its powers to distribute excess pueblo lands under the Act of
November 9, 1812, granted irrigated plots within the Pecos Indian pueblo's boundaries to Spanish settlers on the grounds that the needs of landless
and waterless Spanish settlers outweighed the needs of the Indian pueblo,
whose population had declined greatly.23' On appeal, the Supreme Government of Mexico recognized that these grants did indeed prejudice the
Indians' legal rights and ruled that the lands and appurtenant waters must
be restored to the Indians.232
The Pima Indians' claims to pueblo water rights to the waters of the
Santa Cruz River in Sonora fared less well against the demands of the
Spanish presidio of San Agustin de Tucson. In the 1790s, the old Indian
town formally ceded by agreement one-quarter of the river's water to the
recently relocated presidio and its civilian settlers. 233 The Indians' undisputed legal right to three-quarters of the water was not enforced, however,
and was reduced to one-half of the water by the governor shortly after
Mexican independence. The reduction was based upon the needs of the
Spanish settlers relative to the needs of the very few Indians, even though
226. Meyer I at 151 n.29 (cited in note 39).
227. Taylor II1at 32 (cited in note 68).
228. Plan of Pitic, art. 20, trans. in Dwinelle at 16 (cited in note 108).
229. Meyer I at 151, 152 (cited in note 39).
230. A difference in the meaning of "prejudice" as applied to Indian and Spanish pueblos can
be seen in Recopilacion, Book 4, Title 5, Law 6, which mandated five leagues of territory between
Spanish pueblos but which in effect permitted the location of new Spanish pueblos immediately
adjacent to Indian pueblos. See notes 81-86 and accompanying text.
See generally Baade II at 75-80 (cited in note 80).
231. See generally G. Hall, Four Leagues of Pecos: A Legal History of the Pecos Grant 18801933 (1984); see also Tyler at 33, 34, 53, 54, 59 (cited in note 39). The Act of Nov. 9, 1812
authorized the sale of excess pueblo lands. See note 160.
232. Tyler at 34 (cited in note 39).
233. Meyer I at 56 and n.31 (cited in note 39).
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prejudice to the Indians was evident from their pleas for enforcement of
the first agreement.234
Government Purpose
The repartimiento factor of government purpose was expressed clearly
in the Tucson case. The presidio was a most important military outpost,
the recommendation to the governor argued, therefore "[ilt would be best
to look for legal means to award the [Spanish] citizens of Tucson half of
'
the water." 235
Petitions for land and waters regularly pointed out the
significance of the particular pueblo and the importance of pueblo (or
presidio) purposes generally. For example, the Atrisco settlers bolstered
their request for a pueblo grant of the lands they already had occupied
by stating that they served as a bulwark against raiding Apaches. 3
Pueblo petitioners employed arguments based upon government purpose in order to acquire legal rights to quantities of water exceeding their
present needs. The Malpais-Nombre de Dios repartimiento decree of
1750, awarding three and one-quarter surcos of water to the pueblos,
provided a margin of extra water which permitted growth and the acquisition of additional farmlands by Malpais in 1775.237 In Texas in 1733,
the new villa of San Antonio de Bexar was formally authorized to draw
its needs in equal amounts from the San Antonio River and a spring-fed
creek on the grant, despite the objection of five Indian missions already
irrigating from the river.23 This distribution to the settlers, who had been
relocated at great royal expense, was so generous that they used only the
creek source until they at last chose to tap the river in 1777.239
Armed with the legal rights given to the pueblo, the settlers of San
Antonio de Bexar effectively barred later settlers from acquiring water
rights.2" Similarly, the primary water allocation made to Malpais and
Nombre de Dios in 1750 facilitated future pueblo growth while denying
existing unauthorized private water users a chance to legitimize their
consumption."2
Equity and the Common Good
Total exclusions of this sort were unusual in a system which, in the
end, was designed to achieve the common good, the final repartimiento
234. Id. at 56, 57.
235. Id. at 57, n.35.
236. Town of Atrisco Grant, Petition by Settlers (1768), SG #145, File 184, SANM, Reel 26,
Frame 32.
237. Taylor Ill at 35 and n.84 (cited in note 68).
238. Glick at 32-37 (cited in note 124). See also Baade II at 77-79 (cited in note 86).
239. Id. at 32, 37.
240. Id. at 38, 47.
241. Taylor III at 35 (cited in note 68).
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factor. Although early Spanish policy sought to segregate Indian and
Spanish communities and to take as tribute the Indians' agricultural surplus, by the later colonial and Mexican periods, the goal was to provide
irrigable land and water to both Indian and Spanish subsistence farmers.242
As the two cultures made increasingly similar demands for land and water,
their pueblo water rights claims were treated in an increasingly similar
matter, despite differences in the law and despite the fact that many of
the Indian pueblos, and almost all the New Mexican ones, were settled
long before the Spanish pueblos.243
When water was abundant, complex analyses of relative rights and
needs were abandoned in favor of a simple half-and-half formula.244
Alternatively, the Spanish and Indian pueblo claimants might share the
primary assignment of enough water para su sustento, as in the cases of
Malpais and Nombre de Dios and of the Villa of Pitic and its village of
Seri Indians.245
The water rights disputes between the Indian pueblo of Santa Ana and
the settlement of Angostura adjudicated during the early Mexican period
demonstrate a conviction that the common good would be served by a
distribution of waters that would increase agricultural production of all
the local farmers, Indian and Spanish. 2' The decisions were largely guided
by the needs of the parties, but suggest that the prior and superior rights
of the Indian pueblo would be respected.
The first document in a series, dated 1824, joined the pueblo of Santa
Ana and the people of Angostura as co-tenants in Santa Ana's acequia,
so that the crops would not be damaged.247 In light of the great need of
the individual Spanish settlers and the government's high esteem for
agriculture, equity and justice demanded that the Spanish settlers be
permitted to use the acequia, although Angostura lacked legal status as
a pueblo. 24 ' The major decision in the case, issued in 1836, established
the rights of three of the settlers, including one who had helped maintain
the acequia from its first cleaning, to use the acequia as long as they
242. See notes 135-47 and accompanying text.
243. See notes 39-40 and accompanying text.
244. For example, one-half to the Indian pueblo of San Miguel el Grande in Oaxaca and onehalf to the adjacent Spanish villa (1766), Taylor III at 31 (cited in note 68); one-half to the Indians
of Apaseo and one-half to the Indians of Acambero and Heman Perez de Bocanegra (1542); Taylor
I at 204 (cited in note 39); grant documents authorizing equal shares by settlers, Meyer I at 30, n. 19
(cited in note 39).
245. See Taylor III at 33-35 (cited in note 68) (Malpais and Nombre de Dios); Plan of Pitic, arts.
2, 6, trans. in Dwinelle at 11, 12 (cited in note 108).
246. See Taylor III at 36-38 (cited in note 68); Taylor IV at I, 2, 7-13 (cited in note 205).
247. Order of Apr. 27, 1824, trans. in Taylor V at 7 (cited in note 207); see also Taylor III at
36 (cited in note 68).
248. Order of Aug. I, 1834, trans. in Taylor V at 12 (cited in note 207); see also Taylor III at
37 (cited in note 68).
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helped to maintain it. A repartimiento proceeding was ordered to allot
waters on the basis of need, but only after the Indians had had an opportunity to demonstrate to the court their special rights or damages.249
No record has been located of that repartimiento, if indeed the order was
carried out.25°
The dynamics of the creation and enforcement of land and water rights
is demonstrated well by a series of adjudications among the Indians of
Taos pueblo and the Spanish settlers of the Rio Hondo.25' Long established
when the Spanish first entered New Mexico in 1540, the Taos pueblo
resisted Spanish dominion in the 16th and 17th centuries and led the
Pueblo Revolt of 1680. It tolerated the 18th century arrival of Spanish
pueblo and private grantholders and squatters but occasionally brought
suit successfully against encroaching individuals.2"2
In 1796 and 1797, in three separate acts of possession, the Spanish
settlers of the pueblo of Don Fernando de Taos were granted lands that
encroached upon the Taos pueblo's league.253 In 1797, they petitioned
for and were assigned formal sobrante rights to the waters of the Taos
River and the Rio Lucero subject to the needs of the Indians. The encroachment issue was resolved in 1815, when the governor decreed that
the Indians' title to their league was inviolable but authorized an oral
settlement allowing the Spanish settlers to remain.254
In 1815 as well, a group of Spanish settlers occupied Arroyo Seco
pursuant either to an unrecorded 1745 grant or a 1716 grant to Antonio
Martinez. To protect itself, in 1818 the Taos pueblo bought out the interests of the Martinez heirs; the Arroyo Seco settlers, however, remained
and irrigated the tract with Rio Lucero waters.255
When a dispute over the waters of the Rio Lucero arose in 1822, the
Don Fernando de Taos settlers aligned themselves with the Taos Indians
and alleged that the Arroyo Seco's settlers' actions violated the Taos
pueblo's primary right and the Don Fernando pueblo's sobrante right.
The report that accompanied the 1823 repartimiento concluded that the
Taos pueblo had enjoyed the prior use of the Rio Lucero to irrigate its
fields from its period of paganism, and, therefore, that the Indians had
249. Order of June 30, 1836, trans. in Taylor V at 12 (cited in note 207); see also Taylor IIn at

37 (cited in note 68).
250. Taylor Ill at 39 (cited in note 68). See also W. Taylor, Notes on Angostura-Santa Clara
Cases, 1, 2 (1979) (unpublished manuscript prepared for State ex rel. Reynolds v. Aamodt, No. Civ
6639, D.N.M) ("Taylor VI").
251. See Taylor III at 1-6 (cited in note 205); Taylor II at 35 (cited in note 68); Meyer I at 53,
54 (cited in note 39); Tyler at 62 (cited in note 39).
252. Jenkins, Taos Pueblo and it Neighbors, 1540-1847, 41 N.M. Hist. Rev. 85 (1966) ("Jenkins
II1").
253. td. at 100.
254. Taylor IV at 1-6 (cited in note 205).
255. Jenkins III at 92, 104 (cited in note 252).
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complete right to the waters of the river from time immemorial, as well
as a new right arising from their 1818 purchase. The repartimiento guaranteed that the Indians, who enjoyed antiguidad as the oldest user and
256
primacia derived from their pueblo status, should not lack for water.
The water remaining after the Indians withdrew what they needed for
sustenance was allotted to the people of Don Fernando, whose sobrante
right was affirmed because they had established prior use long before the
people of Arroyo Seco arrived"57 Arroyo Seco was not treated as a formal
pueblo, but on the bases of its need and the limited prejudice that would
be caused to third parties, the repartimiento awarded to the Arroyo Seco
settlers a sobrante right to draw one surco of2 water in times of abundance
and proportionally less in times of scarcity. 11
The ideal solution to water disputes was a repartimiento which all the
parties would accept and which, nothwithstanding a limited supply of
water, would achieve the common good by permitting all users to irrigate
their lands."5 9 The judge determining the repartimiento exercised considerable discretion in assessing each user's claims of prior use, legal right,
need, no prejudice, government purpose, and the common good; in balancing the claims of each user against those of other users; in evaluating
the water source and the lands it served; and in dividing up the water.
The results of the adjudication were not easy to predict, but the recorded
repartimientos indicate that prior use and legal right stemming from pueblo
status ordinarily gave the pueblo primary right to satisfy its needs. Other
Spanish or Indian pueblos, however, often enjoyed similar rights. The
quantity of water allocated in order to satisfy the pueblo's water rights
was a function of all the circumstances and of prevailing policy. In order
to assure a margin for growth and to reduce the likelihood of future
repartimientos the pueblo might be allocated water in excess of its present
needs; on the other hand, in order to maximize lawful present consumption
by all users, the pueblo might be allocated only enough water to satisfy
its present needs."W
The nature of the pueblo's water right was profoundly affected as well
by the ordering of primary and sobrante rights devised prior to and in
the course of the repartimiento. Most importantly, the sobrante system
operated to limit the pueblo's consumption to its legitimate needs. It also
endowed other water users with claims of legal right that would weigh
256. Id. at 105; Taylor III at 32, 33 (cited in note 68).
257. Taylor III at 32 and n.73, 74 (cited in note 68); Taylor I at 203 (cited in note 39).
258. Taylor III at 32 (cited in note 68); Taylor IV at 2 (cited in note 205); Meyer I at 54, 55,
139 (cited in note 39).
259. Taylor I at 201 (cited in note 39).
260. See Taylor I at 201-205 (cited in note 39); Taylor Ill at 3, 25 (cited in note 68); Tyler at
25, 48, 49 (cited in note 39); Meyer I at 138, 140, 145, 160-64 (cited in note 39).
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in their favor in subsequent adjudications. The pueblo's water right inevitably would be evaluated, and reevaluated, as a function of the prior
usage, legal rights, needs, prejudicial effects, beneficial government purposes, and contributions to the common good demonstrated by each user
of the water source.
CONCLUSION
New Mexican towns that originated as Spanish or Mexican pueblos
uniquely enjoy pueblo water rights, rights which Spanish and Mexican
law created and New Mexican law properly recognizes. The pueblo water
right, however, is not the exclusive right to satisfy the present-day community's needs for ever-increasing quantities of water which has been
recognized in California case law and adopted, to some extent, by New
Mexico in Cartwright. Although the pueblo and its inhabitants enjoy a
powerful claim of right to quantities of water sufficient to meet domestic
and certain irrigation needs, the pueblo water right does not constitute
an entitlement to all available waters, to the exclusion of other users
asserting their claims of right and need to the same water sources.
The California doctrine of pueblo water rights focuses upon the initial,
often implicit, allocation of water made as part of the pueblo land grant
and, more particularly, as part of the grant to the model discrete pueblo.
The American decisions have inferred from the broad scope of the ideal
pueblo's water rights an absolute claim to increasing quantities of water.
In doing so, they have ignored the real divergences from the discrete
pueblo model and have overlooked the importance of reallocation of water
to Spanish and Mexican law and practice.
Spanish and Mexican law contemplated the allocation and reallocation
of water supplies in response to the changing needs of their users. The
pueblo was a community of settlers sharing water resources equally among
themselves and equitably with neighboring users-Indians and Spaniards,
pueblo residents and private ranchers and farmers. Each time a potential
user petitioned the government for a grant of lands and waters and each
time a serious dispute among users occasioned a repartimiento de aguas,
the probable demands of all the users of each water source were evaluated.
Each time such an evaluation was made, the priorities among users, their
needs, their legal rights, and the government purposes served by their
continued usage of water were weighed against the harm their use caused
others and against a broad view of the common good to be achieved by
a wise and equitable distribution of the available waters.
An examination of the laws of Spain and Mexico, of the pueblo grants
made pursuant to those laws, and of the adjudication of water rights
disputes answers many questions about what the pueblo water right en-
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compassed and about how the pueblo right was employed to accomplish
Spanish and Mexican goals for the development of the northern frontier.
First, the pueblo and its inhabitants enjoyed exclusive rights to use the
waters arising on pueblo lands. The pueblo also enjoyed the right to use
waters flowing through the pueblo, a right that generally was limited
either expressly or implicitly by the rights of other users along the stream.
Second, the pueblo and its inhabitants were entitled to consume as
much water as they needed for domestic and livestock watering purposes.
The pueblo council was responsible for supplying and maintaining a clean
and healthy domestic water system. The pueblo as owner of the propios
and the pueblo's land-owning inhabitants enjoyed rights to irrigate suertes
designated as irrigable. Here, too, the pueblo council and the water judges
exercised considerable authority to maintain the irrigation system and to
allocate waters to individual landowners.
Third, the pueblo's right, as an entity, to draw irrigation waters from
sources crossing the pueblo lands and used by others rarely was absolute.
Unless the pueblo had been assigned a definite quantity of water, need
was the upper limit of its right. Furthermore, many laws, as well as grant
documents and repartimiento decrees, sought to protect farmlands and
waters which the Indians had enjoyed from time immemorial. The procedures for making land and water grants to both pueblos and private
individuals similarly sought to prevent prejudice to parties with previously
established rights. The grants issued sometimes carried express conditions
upon the grantees' water rights. The adjudications of water disputes, and
the repartimientos de aguas which they produced, sought pragmatic solutions that would both respect the antiguidad and primacia of the pueblo's
"prior and superior" claim and attempt to satisfy the present need of all
users.
Fourth, a pueblo formally founded by the government enjoyed legal
rights to use the waters flowing through pueblo lands; a settlement lacking
pueblo status did not. An informal settlement could petition the government for a grant of waters, however, and in the course of a repartimiento
proceeding, it would be permitted to make many of the same arguments
that a formal pueblo could. The informal pueblo thereby might acquire
legal rights to use water.
In short, the goal of the repartimiento, and of Spanish and Mexican
water law generally, was to reach a compromise solution satisfactory to
all the users, giving each some water for his sustenance. The pueblo's
water rights were favored for reasons of policy, purpose, priority, and
need, but in every case were balanced with the interests of other parties
to reach a just and reasonable settlement for the common good.
The courts of New Mexico, and ultimately the state's Supreme Court,
should interpret Cartwrightas a mandate to follow the law of New Mex-
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ico's previous sovereigns and to effectuate Spanish and Mexican law and
policy. They should appreciate, however, that Spanish and Mexican water
law did not recognize the expansive water rights developed by California
courts under the pueblo rights doctrine. They should acknowledge that,
under Spanish and Mexican law, the pueblo water right enjoyed by a
pueblo usually was determined not absolutely but in relation to the rights
and needs of other water users. They should acknowledge, moreover,
that any determination or quantification of a pueblo's water rights was
always subject to change. They should, indeed must, accept the challenge
of incorporating the principles and practices of Spanish and Mexican
water law into the statutory framework of water rights adjudications in
New Mexico.

